HIS HONOUR:  Yes.  Call the matter for hearing.

MR HOWELLS:  If Your Honour pleases, I appear with my learned friend, Mr Irving, on behalf of the plaintiffs.

HIS HONOUR:  Yes, Mr Howell.

MR BURNSIDE:  If Your Honour pleases, I appear for the defence and for the 19th defendant.

HIS HONOUR:  Yes, Mr Burnside.

MR BORNSTEIN:  If Your Honour pleases, I appear for the first, third, fourth and fifth defendants.

HIS HONOUR:  First, third - - 

MR BORNSTEIN:  Fourth and fifth.

HIS HONOUR:  Fourth and fifth, yes.

MS BATROUNEY:  If Your Honour pleases, I appear with my learned friends, Mr Gronow, Mr Thomson and Ms Moore, for the seventh, eighth, fourteenth, fifteenth, sixteenth and seventeenth defendants.

HIS HONOUR:  Fifteen and 17?  Not 16?

MS BATROUNEY:  Fourteenth, fifteenth, sixteenth, seventeenth.

HIS HONOUR:  Yes.  Yes, thank you, Ms Batrouney.

MR WALTERS:  If Your Honour pleases, I appear with my learned friend, Mr Russell, for the twentieth defendant.

HIS HONOUR:  Twenty only, right.  Yes.

MR ESTCOURT:  May it please Your Honour, I appear with my learned friend, Mr Maher, for the tenth and eleventh defendants.

HIS HONOUR:  Yes, Mr Estcourt.

MR BROWNE:  If it pleases Your Honour, I appear for the twelfth defendant.

HIS HONOUR:  Mr Browne, yes.  That's all.  Very well, 
Mr Burnside, we've got applications by the first, third, fourth and fifth and then by - the next lot are the second and sixth.  Who appears for the second and sixth defendants?

MR BORNSTEIN:  Your Honour, no one appears for them.  They indicated that they were not going to participate and hence will reserve their position - - -

MR HOWELLS:  Your Honour, we received a communication from the solicitors on their behalf indicating that they wouldn't be attending today, but reserving their position - - -

HIS HONOUR:  Yes, that's all right.

MR HOWELLS:  Yes.  Maurice Blackburn - - -

HIS HONOUR:  That's all right - - -

MR HOWELLS:  - - - for the second and sixth - - -

HIS HONOUR:  Yes.  Mr Burnside, your - - -

MR BURNSIDE:  I'm for the nineteenth.

HIS HONOUR:  Yes.

MR BURNSIDE:  And amongst the defendants I've been elected as the person to lead off.

HIS HONOUR:  Very well.  Well, that's all right, that's probably convenient.  I'll just find your submissions.

MR BURNSIDE:  Before you go to the submissions in detail, can I say, our application along with those of various others were applications of course to strike out parts of the statement of claim.  A little after 5 p.m. on Friday an amended or proposed amended statement of claim was served on us and the other defendants I think.

HIS HONOUR:  Yes.

MR BURNSIDE:  As we understand the submissions made by the plaintiff, they say they don't need leave to file it because they say they do it under Rule 36(3).

HIS HONOUR:  Yes.  But there are some defendants who - in respect of who pleadings are closed - - -

MR BURNSIDE:  Well, that's right and we're one of them.  We filed the defence a long time ago.

HIS HONOUR:  Yes.

MR BURNSIDE:  But in any event, there are two things to be said.  The first is that, under Rule 36(4) the court has power to disallow an amendment made under 36(3).

HIS HONOUR:  Yes.

MR BURNSIDE:  So if it's amended as a right naturally the court retains (indistinct).

HIS HONOUR:  You'll need some towels or something there.  You're about to be flooded, Mr Howells.

MR HOWELLS:  It's minor, Your Honour.

HIS HONOUR:  Yes.

MR BURNSIDE:  It's going in to the electronics pit which would be very good.

HIS HONOUR:  Yes.  Well, there's no problem about that, but isn't the end point of all this that whether it's by leave or disallowed as being ineffective, in the end it's a question of whether there ought to be an amendment or not.

MR BURNSIDE:  Exactly so.  You control it.

HIS HONOUR:  Yes.  It doesn't matter very much.

MR BURNSIDE:  We were proposing, subject to your directions, we're proposing to run this on the question, is this proposed amended statement of claim a document the court should receive or - - -

HIS HONOUR:  Yes.  Well, that's what I - that's how I was hoping it would be able to be done, but bearing in mind that it was only received by the court I think on about Thursday, so it's - - -

MR BURNSIDE:  Thursday?

HIS HONOUR:  Thursday I think.

MR BURNSIDE:  It could only have been Friday unless they - - -

HIS HONOUR:  Friday was it?  It was Friday.

MR BURNSIDE:  Yes.  Well - - -

HIS HONOUR:  So it's only a - if there are parties who haven't addressed the amendments, well obviously they'll have to be accommodated in some way.

MR BURNSIDE:  Yes.

HIS HONOUR:  But I encouraged with the ruling that I gave whenever it was, a fortnight or so ago, I encouraged the plaintiff to deliver that document so that we could keep the thing moving.

MR BURNSIDE:  Can I say this, Your Honour.  We will be submitting that you should not permit this document to stand and we would say, you shouldn't pick your way through it and reject some bits and accept other bits.  In our submission this new document, even more than the old one, is so defective that it simply should not be received by the court.

HIS HONOUR:  Yes.

MR BURNSIDE:  I propose in our submissions to concentrate on those parts that directly concern the nineteenth defendant, but it will quickly become apparent that the deficiencies we draw attention to have broader application and I expect that by the time we've heard from all the defendants you will reach that stage where you think that repairing the document is a bigger job than recasting it.

HIS HONOUR:  Yes.

MR BURNSIDE:  I was going to start by asking, have you read it?

HIS HONOUR:  Yes, I've read it.

MR BURNSIDE:  Did you understand it?

HIS HONOUR:  Well, I think - - -

MR BURNSIDE:  I wouldn't normally ask an impertinent question like that - - -

MR HOWELLS:  Your Honour, I wonder if I might, I mean as the plaintiff is - if I might just make a preliminary submission to Your Honour about this - - -

HIS HONOUR:  Yes.

MR HOWELLS:  - - - because I don't want my learned friend
Mr Burnside to proceed to commence on the application that he wishes to make in the absence of us indicating to Your Honour what it is that we've done as - in response 
to - - -

HIS HONOUR: Well, I - - -

MR HOWELLS:  - - - to the directions that Your Honour has given.

HIS HONOUR:  Yes.

MR HOWELLS:  There are two things about that, Your Honour.

HIS HONOUR:  Well, just a minute.  Just a moment.  My folder with the amended statement of claim - - -

MR BURNSIDE:  I was going to say, Your Honour, this is - - -

HIS HONOUR:  - - - hasn't got here, but it will in a moment.  It might be helpful if I hear what Mr Howells says he's done with the statement of claim, Mr Burnside, before I hear you, just briefly so that I know what he's - I've read the document and I'd be, I think, assisted by having him tell me for a minute or two what it is that's happened.

MR BURNSIDE:  Yes.

MR HOWELLS:  Your Honour, in response to the directions that Your Honour made we endeavoured to do two things.  We provided an amended statement of claim and what, as Your Honour will have seen, what it deals with is including overt acts in relation to conspiracies, including - and in the main they are matters which it might be said would include overt acts which of themselves might not be said to be unlawful, but they're done in furtherance and pursuance of the conspiracies.  We've also attempted to deal with questions concerning what's described as in the pleading as the campaign against Gunns.

HIS HONOUR:  Yes.

MR HOWELLS:  Giving greater particularity to that and of course, the campaign against Gunns and the claims advanced in relation to it concentrate upon interference with trading business and not upon an alleged conspiracy in relation to that part of the claim.  There is also particularity given to the contentions, or the assertions, made about agency and action in concert, what are described as conditions of mind including intention and knowledge.

HIS HONOUR:  Yes.

MR HOWELLS:  In relation to that, there is so far as both conditions of mind and overt acts are concerned, there's extensive material provided in the amended document directed to the meeting and planning process, the promulgation of actions, encouragement of others to be involved in them and also the planning of them and those meetings are recounted in Paragraph - sub-paragraphs 10H and following - - -

HIS HONOUR:  Yes.

MR HOWELLS:  - - - and then 50A, 99A and so on.  Having done that, Your Honour, we also endeavoured at the same time to continue the work on particulars that were requested and being provided, but we came to this difficulty.  We've prepared an amended version of a document provided in response to the request by Maurice Blackburn Solicitors for particulars.  We've amended that so that it doesn't include material that's now found its way in to the amended statement of claim, but there is still a deal of particularisation which we would wish to provide by way of response to request for particulars.  



The difficulty, Your Honour, in producing that within the time is this.  True it is, as Your Honour observed on the first occasion, I think it may have been the second occasion, "Look, you must've had a deal of this material available to you at the time that you issued the proceeding and there haven't been interlocutory processes in the nature of discovery or interrogation or notices to admit or notices to produce that might've produced additional documents", but there have been - there has been a deal of further material that's been produced to us and which has been located by those instructing us.



It includes in the main large volumes of material obtained from the Internet and from that has arisen a capacity to particularise a number of additional matters.  The difficulty is the time involved in doing this and in our submission, Your Honour, what ought to happen is that, if any of the defendants wish to amend their requests for particulars and they may in the light of the amended statement of claim wish to do that, then they should do that and we should then, within a reasonable time, provide fulsome particulars in response to that.



In the light of the submissions that have been made, in light of the observations that Your Honour has made on the last occasion and the occasion before, it can be seen that there may be areas and in particular I have in mind the area of damage and injury, where in our - in the first round of particulars which were not filed but were provided to the defendants, we've said in a number of places, "Well, we can't particularise those things" In the main they will be matters about we will be able to provide particulars" an in my submission, Your Honour, that process ought to be undertaken before strike out applications are heard, because then Your Honour will have a fulsome account of all of the particularity that can be given so that strike out applications can be seen and determined, heard and determined, in that context.

HIS HONOUR:  It may be that there's material in the statement of claim and I'm not making any prejudgment, but I have read the document and my first blush thought about it is that, there's a lot of material in there that I would've thought it's going to be difficult to justify frankly.

MR HOWELLS:  Well, Your Honour - - -

HIS HONOUR:  And that ought to be dealt with so that we're not - this isn't a steeple chase.  If you've got to recast the statement of claim you ought to have to do it so that it's done, the particulars can continue to be provided, they've got to be provided ultimately, but anyway, you say at the moment that this statement of claim shouldn't be able to be attacked.

MR HOWELLS:  No, Your Honour.  What we say is that, the orderly dealing with it ought to provide for a process where the requests for particulars can be fully provided, because it may be that there will be questions Your Honour will ask in relation to the strike out applications about which we would be entitled to refer to particulars provided and properly provided.  Our difficulty has been that within the time it has not been possible to conclude that task and it's not been for want of working on it, Your Honour.



That really means, Your Honour, that we say that opportunity ought to be given so that Your Honour will look at the totality of the material.  There are a number of cases where what's said is, I have in mind for example decisions of Justice von Dufa and I think also of - perhaps of Justice Cooper, where what's said is, "Well, look, there is a tendency to provide narrative pleadings for a range of reasons and that can be of assistance to the court.  There is also a blurring increasingly of the line between what's pleaded and what's particularised" and of course, there are always situations where a matter needs to be pleaded specifically and can't be cured by particulars, but that will not always be the case.



What I'm saying is that, the most effective way for Your Honour to be able to deal with and tell us what is acceptable and what's not, provide what relief to the defendants Your Honour may choose to do - may determine is appropriate, that that ought to be done after we've had the opportunity to provide full particulars in relation to the matters that have been the subject of request.



One of the difficulties we encountered, Your Honour, in ascertaining material relevant for example to planning, which is similar to the question of whether 


conspiracies were entered in to, is that we found material on the Internet on one day, extensive material, about meetings that occurred, who was there, what was discussed and so on and then a day or so later that material disappeared from the Internet and that's happened, Your Honour, since the issue of the proceedings.



There are ways of obtaining that material and some of it is able to be obtained by going to archives which are on the Internet held by those who provide services on the Internet and there are other ways of accessing material which may have been download but which wasn't able to be accessed on the particular day.  That's been a problem, but we've been working around that problem and addressing it.  What I'm saying to Your Honour is that, we need an opportunity to provide that material fulsomely to Your Honour so that we can - so that we will have a fair opportunity to respond to the attacks that are made on the statement of claim.



That's what we're seeking.  I know Your Honour 
on the last occasion asked Mr Irving whether or not 
we might have had more material and I've had a 
look at the transcript and how that exchange between 
Your Honour and Mr Irving occurred and he didn’t 
manage to get out to Your Honour that they're in 
addition to the interlocutory - the fact that 
there were not interlocutory process that produced additional material, nevertheless further material 
had come forward but that might warrant just looking
 at the terms but what I'm saying is that the 
difficulty for us at the moment is we do wish to have an opportunity to be able to provide those particulars and then to answer the strike out applications that are made against us.

HIS HONOUR:  So you're seeking an adjournment effectively of today's application?

MR HOWELLS:  Yes in the light of that yes Your Honour.  If we had been able to provide the amended statement of claim earlier than Friday and my instructions are that it was provided during the course of the day, not at five o’clock but there might be an argument about that and Your Honour did exhort us to do our best to get it to the parties before that and that would have been desirable if it could have been done but a good deal of work's been involved as Your Honour will have seen and we've done our level best and we will continue to do that but we do intend to persist with it and there is additional particularity which can be given but it will take a little time.  That’s what we seek Your Honour.

HIS HONOUR:  When do you say you would be ready to deal with this strike out application?

MR HOWELLS:  Well Your Honour of course it would be subject to Your Honour's convenience entirely but we say that the defendant should be given an opportunity if they wish to amend the requests that they’ve made because there may be two things that will flow.  First of all, alterations that have been made which narrow the focus, might mean that requests can be refined or indeed withdrawn, but where additional material has been provided there may be additional requests that need to be made.  We can deal with existing requests as they are if they're not amended we will do that but if they're amended well then we will respond to that and it may be that the defendants will want only a short time to amend.  We would need at least another four weeks to provide the particulars that we have to provide Your Honour because we're dealing with five sets of defendants and although the requests for particulars overlap considerably and are repetitive, no trite criticism of the defendants, it's expected that that would be so but we are responding to five sets and in some cases, requests that are directed to a particular matter, like for example, agency, if the requests are expressed in different ways they warrant it rather than repetitious answers they will warrant substantially different answers and that takes work. 



In addition tot hat, so far as things like damage and cost and so on pecuniary loss and requests concerning particular communications and the effect of them is concerned, in the - if I can express them this way - the draft answers that we provided to the practitioners in response to their requests.  In many cases we said we can't provide that.  We are in a position to provide that material so a substantial amount of what was declining to be provided will now be able to be provided and that’s going to take some time to do and we need at least four weeks to do that.  


What I'm suggesting to Your Honour is that an adjournment of at least six weeks is warranted and bearing in mind Your Honour that we did, as early as 10 June - on 10 June we wrote to the parties and said we are going to need to amend, wed wish to amend, we intend to amend and they were on notice from that time and it is reasonable to suppose Your Honour that having regard to the flexibility and the extent of the conduct of which we complain, that that would have required a deal of work.  We put them on notice and we said, this is the altered time table we would to see undertaken.  


It's just rejected out of hand and really we say Your Honour we now need to be able to undertake that process and complete it but it will take, and this is just speaking in terms of the amount of time, not speaking of Your Honour's convenience which will of course be determinative of the matter, we need about six weeks in all, if the requests are to be amended and if we're to provide the fulsome material that should be provided.

HIS HONOUR:  Thank you Mr Howells.  Mr Burnside, can you speak at this point, only for the 19th defendant I suppose, but what do you say about the application?

MR BURNSIDE:  The application should be refused for a number of reasons.  The most important reason perhaps is that this statement of claim that is proposed or is being filed is so grotesque that it provides a false starting point for any request for particulars.  The range of allegations that involve the 19th defendant is now so vast that although the only substantive complaint against him is that he made two statements, the request for particulars would probably be 50 pages long.  


That’s absolutely ludicrous because all of those components that I intend to take you to are aspects of the statement of claim that refer to the 19th defendant, they should all be got rid of, they should not provide the need for a request for further particulars, they just shouldn't be there, so really the course that is being proposed will mean a quite unreasonably large request for particulars will be necessary, that’s going to lead to delay, every time the plaintiffs come here they say to Your Honour they need more time. 



We know from what was said at the last directions hearing that Your Honour's calendar is fairly busy so it is guaranteed that this will go on for months and months.   This was issued almost seven months ago and the claim has so far progressed nowhere.  The plaintiff is a very large, well resourced organisation and the defendants are mostly people with little or modest resources and in our submission this should not be allowed to go on so that’s the first reason.



The second reason is that now that the over arching conspiracy plea and has been removed and has been replaced with an action which is rather difficult to pin down but it's not over arching conspiracy apparently.  In our submission there is no good reason why this action should continue in its present structure.   There's no reason at all why there should be 20 defendants all being dragged along through a process which will be as slow as the slowest party.  At the moment that suggests it will be as slow as the plaintiff goes, in order to meet one fragment of an allegation against themselves.  



So far as the allegations against the 19th defendant are concerned, we've said in our outline and we say it again even in light of the new statement of claim, the allegations against him could be dealt within the Hobart Magistrates Court and would probably take two days.  Why should he be held in an action with this labyrinthine structure when there is no longer an over arching 


allegation of general conspiracy which would justify holding all the allegations together.  It may be it will be said against us, well that means that some witnesses might have to be cross examined several times in several proceedings, so be it.  If a case like this is allowed to continue in this form, then in our submission it will stretch to the uttermost the capacity of the court system to deal with it at all.



The third reason Your Honour is that it's becoming apparent, at least it's an available inference that part of the purpose of this proceeding is to intimidate or silence people whom Gunns dislikes because they have complained about its activities, exercising their proper democratic right to protest, Gunns wishes to silence them and what better way than by bogging them down with - - -

HIS HONOUR:  That's an allegation Mr Burnside, but there's no evidence of it is there?

MR BURNSIDE:  The evidence is simply this, that Gunns always comes to this court asking for more time.  Any parties which implements litigation as complex as this has an obligation to the court and to the other parties to make sure that they plead the case properly so that the case can be conducted properly and Your Honour, although you wouldn’t be surprised perhaps, there've been some judicial comments along these lines by Lord Templeman, in Ashmore v. Lloyds, 1992 to All England at 486.  



This is one of those bits of litigation that spun out of the complaints about Lloyds Limited and the way names were appointed.

HIS HONOUR:  Yes.

MR BURNSIDE:  At p.493 His Lordship said this, "The parties and particularly their legal advisors ... (reads) ... capable of fashioning a winner".  Now, if ever an observation was apt for this case it's that observation.  This statement of claim, I asked right at the beginning, "Did you understand the statement of claim when you read it?".  



It was not an idle question, because in our submission, the statement of claim is cast in a way which makes it extraordinarily difficult to understand and even tracing through the allegations that concern our defendant, who upon any analysis is a minor player, takes you through a twisting path that leaves the reader baffled.  You need a road map to the document in order to understand what's being said against him, because of the way in which it has been recast.



Now, the earlier statement of claim was pretty bad, but this one, in our submission, is almost beyond comprehension and there's no reason why it should be like that.  There's no reason why all the defendants should be in the same action and there's no reason why the pleadings against all of the defendants should be as complex as they now are.



Now, that last point need some careful analysis of the document in order to make it good and what I was proposing to do is to show you just by reference to the nineteenth defendant how this fresh pleading has been cast.

HIS HONOUR:  At the moment you're simply opposing Mr Howells' application to adjourn this case for six weeks.

MR BURNSIDE:  Yes.

HIS HONOUR:  Is there anything else you want to say about that?

MR BURNSIDE:  Yes.  It won't be six weeks.  It won't be six weeks first of all because the history gives you no reason to be confident that four weeks is a reasonable estimate of the time they will take to respond.  Second, because Your Honour's calendar, as we all know, would not allow - - -

HIS HONOUR:  Well, leaving that aside.  That's another problem, but at the moment Mr Howells wants to adjourn the case for a minimum of six weeks.  You're opposing that, you've given me three reasons.  Is there anything else you want to say about that before I rule on it or hear the others if they want to say something and - - -

MR BURNSIDE:  Just this.  The amount of delay that will actually involve - be involved - - -

HIS HONOUR:  Will be longer, you say?

MR BURNSIDE:  - - - is important, because that bears on every defendant personally in their daily lives.

HIS HONOUR:  Yes.  Thank you, Mr Burnside.

MR BURNSIDE:  If Your Honour pleases.

HIS HONOUR:  Is there any one else who wants to say anything in addition?  First of all, does any one consent to 
Mr Howells' application?  Does any one not oppose 
Mr Howells' application?  No one doesn't oppose it.  Does any one want to add anything?  Do you want Mr Burnside 
to  - - -

MR WALTERS:  Yes, Your Honour, the twentieth defendant would like to do that.

HIS HONOUR:  Yes.

MR WALTERS:  We wrote to the plaintiffs on 21 March pointing out defects in the statement of claim, enquiring whether they intended to amend and seeking a response by 
1 April.  We did not get a response by 1 April or at all to our enquiry.  We then sent following the hearing and Your Honour's orders on 8 April a request for particulars.  Our request was just eight pages long and contained 23 requests.  They're quite basis and simple requests.  We've asked, for example, for particulars of the - - -

HIS HONOUR:  Well, let's not get - what's the point you want to make, because if this is an adjournment - - -

MR WALTERS:  The point we want to make - - -

HIS HONOUR:  - - - application, that's all - - -

MR WALTERS:  There is nothing further we seek in respect of the particulars.

HIS HONOUR:  Yes.

MR WALTERS:  Even on the new statement of claim.

HIS HONOUR:  Yes.

MR WALTERS:  We've got nothing and we're prepared to proceed on the assumption that that's all we're going to get.

HIS HONOUR:  Yes.

MR WALTERS:  In those circumstance, we're faced with the situation where it becomes a law of attrition.  One bad statement of claim is replaced by another bad statement of claim, as we say, and there's a juggling, keeping the balls in the air and the whole thing's extended when a public corporation is having an effect on people's lives, as this sort of litigation would have, and that's extended when really we're in a position to deal with it now.

HIS HONOUR:  Yes, very well.  Does any one want to add anything to what's been said?  So I take it then that, there's opposition from all of the defendants to this matter being adjourned.  Yes, you'd like to say something in reply?

MR HOWELLS:  I do, Your Honour.  If I might, Your Honour.

HIS HONOUR:  There is opposition from all defendants to it being adjourned.  Yes.  Yes, Mr Howells.

MR HOWELLS:  First of all, Your Honour, the Maurice Blackburn acting on behalf I  think of the second and the sixth defendants - - -

HIS HONOUR:  Yes.

MR HOWELLS:  - - - and one other defendant, have indicated that they don't intend to appear but they preserve their position.  Their position about being able to deal with strike out issues ought to be able to be dealt with at the same time as all of the other defendants.  It ought to be dealt with in one block by Your Honour.

HIS HONOUR:  But if the statement of claim was struck out, as 
Mr Burnside says, well then the Maurice Blackburn application will be redundant.  You'd be recasting the statement of claim which would be against them as well.

MR HOWELLS:  We say, Your Honour, that equally the assumption might be made that it isn't and that there would be matters that Maurice Blackburn Solicitors may wish to advance.

HIS HONOUR:  Yes.

MR HOWELLS:  Secondly, Your Honour, a good deal of what is attacked about the statement of claim when one looks at the written submissions filed particularly on behalf of Phillips Fox and by Herbert Geer and Rundle is directed to questions of particularity, particularisation.  That of itself is a good reason for having all of the particulars dealt with and available to Your Honour before determining the applications for strike out.



The next matter is that, whatever might be said by the defendants about the effect on them, the claims that are advanced in the statement of claim are directed to a protracted campaign of attack upon my clients which has had an effect upon them over a period of time and they're serious allegations.  What we want is an opportunity to be able to answer the strike out applications on the basis of all of the material that ought to be before Your Honour when it's dealt with and when it's done.



That will include material in response to the particulars which were provided to the twentieth defendant, because we now have, as I've indicated, Your Honour, a deal of additional material, much of it from the Internet which will enable us to do that and that's not arisen out of interlocutory processes, it's arisen out of the continuing process of gathering material and material being provided to us.

HIS HONOUR:  Yes.

MR HOWELLS:  If Your Honour pleases.

HIS HONOUR:  Yes, thank you.  I'll consider this matter for a few minutes.  I'll simply adjourn temporarily for the moment.


(Short adjournment.)

(RULING FOLLOWS)

MR BURNSIDE:  If Your Honour pleases.  Your Honour, can I start with a couple of elementary observations and that is the requirements of Rules 13.01 and 13.02.

HIS HONOUR:  Yes.

MR BURNSIDE:  Rule 13.01 Paragraph 2, "A pleading shall be divided in to paragraphs ... (reads) ... contained in a separate paragraph".  Rule 13.02, "Every pleading shall contain in a summary form ... (reads) ... those facts are to be proved".  It's a truism in this area that the purpose of pleadings is to enable the parties and the court to know what case the plaintiff seeks to make.



As I said before, I want to concentrate on the allegations that are made against the nineteenth defendant.  Can I begin by identifying what we would say is the only substantive allegation against the nineteenth defendant.  The only allegation of something he's actually done which is said to have caused loss to the plaintiff and it's to be found beginning at Paragraph 377.

HIS HONOUR:  What page?

MR BURNSIDE:  Page 250.

HIS HONOUR:  I've got a problem.  Ms Bryce, I don't think I've got the full statement of claim.  What does the statement of claim go up to?  What's the - - -

MR BURNSIDE:  Page 360 it goes to.  

HIS HONOUR:  I've got a problem.  I haven't got the full statement of claim.

MR BURNSIDE:  This is the proposed amended statement of 
claim - - -

HIS HONOUR:  Yes.

MR BURNSIDE:  - - - we're looking at.

HIS HONOUR:  Yes.  I haven't got it.  I've now got it.  The document that we printed from the email was not that long, it stopped.  Yes, now what paragraph are you looking at?

MR BURNSIDE:  Paragraph 377.

HIS HONOUR:  Yes.

MR BURNSIDE:  At Paragraph 377 it's said that "On or about 8 April 2002 the 19th defendant said on TV news, 'The bottom of the woodchip piles, I've been told, or at least one of them, hasn't moved here in seven years so it
 will be compost and it will almost certainly have legionella and fungal organisms which can be blown across the town' and that's then identified as the first statement".

HIS HONOUR:  Yes.

MR BURNSIDE:  Then at 378, the next day it's alleged that he in effect put out a media release on a website in which Doctors for Forests are calling for an immediate and independent assessment of potential health risks.  It then quotes Dr Nicholson and you will see on the next page, contrary to reason, claims from Mr John Gay from Gunns Limited that the stockpiles are turned over every three months.  I've been told by sources from the wharf that for at least one of the stockpiles, the bases remain undisturbed for several years.  If this advice is correct then the material at the base could be similar to compost or potting mix and gardeners buying potting mix are warned of potential dangers of legionella bacteria, fungal disease, asthma and dermatitis if such matter isn't handled carefully.  And it goes on but you get the flavour of it.

HIS HONOUR:  Yes.

MR BURNSIDE:  So he made two statements and those, subject to correction because there's a lot of words in this, those are the only two things that he's actually aid specifically to have done.  But then let's look at the way the case is pleaded against him.  For this you have to start at Paragraph 10.

HIS HONOUR:  Just let me mark this, yes.

MR BURNSIDE:  At Paragraph 10 the allegation that's being made, this is on p.5, on its face Paragraph 10 is an allegation directed at the Wilderness Society, you will see it read, "The Wilderness Society has since 1999 wrongfully and maliciously conducted a campaign of interference and disruption against the first plaintiff by unlawful means aimed to injure its trade and business and that's called the 'Campaign against Gunns'".  



Then if you go to the particulars, in Paragraph D of the particulars it's said that, "Various defendants including the 19th defendant, are long term members of the Wilderness Society and they are organisers for it.  The activities of those organisers insofar as they are Wilderness Society group protest activities, are encouraged, supported and auspiced by the Wilderness Society, these organisers have access to the Wilderness Society's publicity resources, though they also have access to all other services and forms of support that can be accessed from the Wilderness Society".



Then he's referred to again in Paragraph F of the particulars.  Paragraph F on its face seems to be a suggestion of what the Wilderness Society is doing. "Through its organisers it's encouraged and auspiced a number of sub-campaigns and actions directed towards the campaign against Gunns", and so on and on and on.  Then towards the bottom of p.7 you will see a list of entities that are supposed to be helping in this including the beekeepers for forests.  Then it goes on at about point 
9 on the page, "The Wilderness Society has also auspiced and promoted these sub-campaigns by means of encouraging individuals, including the first" et cetera, "and the 19th defendant, to organise, lead and participate in 
sub-campaigns against particular aspects of forest operations in Tasmania".


These paragraphs of course existed all along and we remain confused about whether they are allegations against the 19th defendant or against the Wilderness Society but they appear to be against the Wilderness Society.



Then if you go to Paragraph K of the particulars under 10 that's on p.11 and this is one of the newly introduced paragraphs. "From October 2003 to at least March 2004 there were meetings held by the Wilderness Society to plan and organise various actions" - - -

HIS HONOUR:  Are you looking at J?

MR BURNSIDE:  No K I'm sorry Your Honour.

HIS HONOUR:  Yes.

MR BURNSIDE:  "Organise various actions.  At those meetings protesters were encouraged ... (reads) ... as did various other people.  Note if you will the dates referred to are about a year after Dr Nicholson made the two statements that are referred to in Paragraphs 377 and following.  Then I need to take you to Paragraph 12 which begins on p.15.  Paragraph 12 on its face appears to be an allegation against the Huon Valley Environment Centre.  It says that as it's been since 2002 an active participant with the Wilderness Society and the other defendants referred to in Paragraph 526 in the campaign against Gunns and without taking you to it, 526 refers to the 19th defendant among others.



Then Paragraph 15 beginning at p.19.  Again on its face this appears to be an allegation against Doctors for Native Forests.  It's said that that group has since been since 2001 an active participant with the Wilderness Society and the other defendants referred to in Paragraph 526 in the Campaign against Gunns.  Now of course Your Honour that could be understood either as an allegation against all of those defendants or just an allegation against Doctors for Native Forests, but we simply don't know.

HIS HONOUR:  Your client was mentioned in 526.

MR BURNSIDE:  In 526 which I won't take you to because it's too hard to find, it's reference to the Wilderness Society, the first to fourth defendants and defendants 10, 11, 17, 18, 19 and 20.  In the particulars under Paragraph 15 which contains an allegation against Doctors for Native Forests.  First of all particulars in Paragraph A say that, "Doctors for Native Forests participated in the Campaign against Gunns has been and is conducting the following matter", there's a grammatical slip in that - no  maybe it's not - in the following manner.



Paragraph A, "Persons employed or otherwise engaged as organisers ... (reads) ... in Paragraphs 99D and 99E".  The reference is to the manner of the planning it seems but I'll have to take you to those paragraphs in a moment 


in order to see what that all means. 

HIS HONOUR:  One assumes that these aren’t allegations against your client.

MR BURNSIDE:  Well it's difficult to know Your Honour because it all starts coming together again at paragraph 526 and following which refers back to the whole raft of paragraphs in the earlier parts of the pleading and it's difficult to know whether all of that amounts to allegations against us that we have committed some sort of Tort or an allegation of conspiracy which I understand this morning is now disavowed, or whether it's just there for colour, it's really impossible to know to know and we've read this pretty carefully and we do not know how it's meant to be put.  I should say it's interesting that we sought particulars of paragraphs 10, 12 and 15, it may have only been 10 and 15, but in any event several of those early paragraphs before this amended statement of claim was delivered and there was no objection to providing particulars on the basis that the paragraph didn't contain allegations against us so we have some hesitation in saying that we're not involved merely because we're mentioned.  



Paragraph A then says that various people, including the 19th defendant planned, organised and encouraged protest action in the manner alleged in 99D and 99E so to understand that can I take you to p.63.  There it's said that between October 2003 until at least March 2004 there were informal weekly meetings conducted by the Wilderness Society and the Wilderness Society Tasmania, at one of their premises in Hobart at which (a) various defendants regularly attended and participated, (b) various defendants, including the 19th and a whole lot of other people, occasionally attended and participated as did various other people.  We've got an allegation of - - -

HIS HONOUR:  This is an allegation not particulars, isn't it, this is - - -

MR BURNSIDE:  Yes, these are allegations, and then in paragraph C those defendants and persons referred to in paragraphs A to B above, planned, organised and coordinated the blockade trespassers and lock ons alleged in paragraphs 100, 111, 113 and 114.  We probably need to go to those in order to understand them but can I just say they're allegations concerning the organisation and conduct of what's called the Lucaston Action.  Then in D, those same defendants including the 19th planned, organised and coordinated the blockade, trespassers and lock on alleged in paragraph 204, 205 and 207 and those are paragraphs included in the allegations concerning what's called the Hampshire Action then E, those same defendants, planned, organised and coordinated the trespassers et cetera in paragraphs 289 and 292-294 and those are allegations concerning what's called the Triabunna 2004 Action.  



Then in paragraph F those same defendants planned, organised and coordinated the establishment of protest camp and related acts and trespassers and tree sets alleged in paragraphs 350 - 353, 356-358 and those are part of what is called the Styx Action and in G those defendants and persons encouraged and supported one or more of the defendants and protestors referred to in paragraphs 47, 202 and 287 and all of those I think are the - they're the Lucaston Action and the Hampshire Action and 351 which are referred to in F also as the part of the Styx Action and 356-358 which is also part of the Styx Action.

HIS HONOUR:  Lucaston Action in C is described in paragraphs that are 100 and subsequent.

MR BURNSIDE:  Yes but this refers to 47 and 47 is part of the Lucaston Action.  The Lucaston Action covers 100 and something paragraphs.

HIS HONOUR:  Yes.

MR BURNSIDE:  So they're ensue simply by reference in - where did this come from - particulars under - particular paragraph A under paragraph 15, there's a reference to 99D where all of these allegations are made which seem to amount to this, that various defendants, including the 19th, occasionally attended meetings and thereby became participants in the various actions which are allegations that were never - certainly were not made in the previous version of the statement of claim and simply does not tell us anything at all about what we are supposed to have done in connection with any of those actions.  



We've suddenly leapt from two statements made in April 2002 about a health risk to a series of very vague allegations about attending these meetings occasionally and thereby supporting various actions that were taken by other people and that to - sorry will have to go across now to 99E which was the other paragraph referred to in the particulars under 15 and that starts on p.64 and this alleges again, a series of meetings in which, ion paragraph A it is said the 19th defendant and various other people attended.  In paragraph B it is said that those defendants planned, organised and coordinated the blockade et cetera referred to in paragraph 100 and in 


111, 113 and 114, those are the paragraphs referred to in the previous paragraph and likewise in C, D and E.

HIS HONOUR:  That's Lucaston - these are the same sorts of allegations as the - - -

MR BURNSIDE:  Yes, B is Lucaston, C is Hampshire, D is Triabunna 2004, E is Styx, so what we've got in particulars is a reference out to two sets of substantive allegations which amount to saying, "This defendant amongst others, attended some meetings and thereby in effect participated in all of these other actions.  It was not suggested he was there - no suggestion what he said, what he did, whether he was listening, what was done at the meetings, what business was transaction, what decision were made or what rational connection, any of those meetings had with the actions that are pleaded in the various parts of the statement of claim, just that he attended meetings or might have.



Then if I can take you back to paragraph 15, go to sub paragraph C of the particulars where as a particular of the allegations against Doctors for Native Forrest it seems, it is said that organised, act on behalf of Doctors for native Forrest and generally for members of the For Forrest Groups, the 18th and 19th defendants are long term members of Doctors for Native Forests and various entities in the For Forrest Group and are organisers for them. 



"The activities of these organisers which include protest ... (reads) ... and For Forests Group".  A request for particulars of that told us simply that the nineteenth defendant had been a member of Doctors for Native Forests since 2001 and an organiser since that date and otherwise it's sufficiently particularised.

HIS HONOUR:  Yes.  That's in D, yes.

MR BURNSIDE:  C, 15C.

HIS HONOUR:  Yes.

MR BURNSIDE:  Again, Your Honour, you might understand why we're left wondering whether that's to be treated as allegations against us or allegations against Doctors for Native Forests.

HIS HONOUR:  Yes.

MR BURNSIDE:  In Paragraph D of the particulars under 15 it's said that the eighteenth and nineteenth defendants have since at least 2001 been engaging in publicly denigrating and criticising the operations and activities of the first plaintiff and have been encouraging other protestors either to take part in concerted action against the first plaintiff and its interests, or to boycott the operations of the first plaintiff and the publicity they have obtained has been used against the first plaintiff both within Australian and overseas. 



A request for particulars of that drew the response that it was sufficiently particularised.  The fact that it drew a response at all rather than, "This is no allegation against you", suggests that maybe it is an allegation against the nineteenth defendant.  It is plainly an allegation that is much wider than the two allegations made about the two statements made in April 2002.  We simply don't understand whether this should be taken as a particular of that later allegation or as some hidden broader allegation against the nineteenth defendant.

HIS HONOUR:  The statements are made when, in April 2002?  But this says since at least 2001 - - -

MR BURNSIDE:  Yes.

HIS HONOUR:  - - - so it predates that.

MR BURNSIDE:  It predates it, but the thing is, it seems - if it's an allegation against us, but query that - a particular of an allegation against another defendant, if it's an allegation against us, it seems to be much wider than the allegation to which it would otherwise serve as particulars, that is to say Paragraphs 378 and 377.



Then Paragraph E includes a rather elliptical observation, "Doctors for Native Forests" et cetera, "Have auspiced and organised ... (reads) ... particular aspects of forest operations".  Request for further and better particulars of that paragraph drew the response that, "The twentieth defendant, Doctors for Forests and the For Forests Group, ... (reads) ... particulars after discovery and subpoenas".  Again, I ask rhetorically, is that an allegation against us or is it an allegation against the twentieth defendant?



If it's an allegation against the twentieth defendant, it's a curious thing that it refers to the conduct of the nineteenth defendant without drawing a rational connection between him and it.  Then we can pass over all of the various actions and go to Paragraph 377.  Pass over those various actions, but bear in mind that various paragraphs in each of the various actions are drawn in against the nineteenth defendant by the - - -

HIS HONOUR:  By the earlier codes.

MR BURNSIDE:  Yes.  Now, 377 is the first statement, 378 is the second statement.  380 says that the first and second statements were published by the nineteenth defendant for and on behalf of the twentieth, which is Doctors for Forests.  A request for particulars drew the response that it's sufficiently particularised.  381 pleads out the imputations of the statements.  382 says the imputations were likely to injure the reputation of the first plaintiff, likely to injure it in its trade and likely to induce persons to shun, avoid and despise the first plaintiff.  383 says that, by reason of those matters the first plaintiff's been injured in its credit and reputation and has suffered damage.



 A request for particulars of who had refused to do business with the plaintiff on account of those statements drew the response that, "Particulars will be provided later".  I should say, Your Honour, our request for particulars was delivered in March and was responded to ten weeks later.  Not all of the requests were responded to, I think it contained about 18 or 20 requests and of those 16 I think were responded to and then the document ended.



But they couldn't particularise who refused to do business with the plaintiff and a request for calculation of their loss said that particulars would be given later.  Then in 384 and following it becomes mysterious.  384, "In or about March and April 2002 the sixth, eighth, nineteenth and twentieth ... (reads) ... injure the plaintiff by unlawful means".  That is said to have been sufficiently particularised.  

HIS HONOUR:  Well, this is an allegation against your client.

MR BURNSIDE:  Yes, it is.  Yes.  The section from 376 through to 390B we can take as being allegations directly against the nineteenth defendant.

HIS HONOUR:  Yes.

MR BURNSIDE:  In 385 they say in furtherance of the conspiracy in 384 the various defendants did the following acts and it's the two publications.  

HIS HONOUR:  That's the 377 and 378 - - -

MR BURNSIDE:  That's right.  So there's alleged a tort of defamation it would seem and then they've said there's a conspiracy to commit the tort of defamation it would seem, or - but it gets more complex because in 386 they say that the acts alleged in 384 and 85, that is to say the conspiracy and its implementation, were done by the people alleged for themselves and their co-conspirators in furtherance of the conspiracy in 384.  So, it would seem that it's alleged now that the making of the conspiracy was itself done in pursuance of the conspiracy and the circulatory is self evidence because they say, "The acts alleged in 384 and 385 were done in furtherance of the conspiracy in 384".

HIS HONOUR:  Presumably the argument is that the conspiracy is to be inferred from the overt acts and the overt acts in respect of your client are these two publications.  That's not how it's pleaded though - - -

MR BURNSIDE:  That's not how it's pleaded, but that's 385 it would seem.  385 says that, "In furtherance of the conspiracy the two publications were made".  I can understand that.  It doesn't say though the over acts, but let's assume that's what's meant at the moment.

HIS HONOUR:  Yes.

MR BURNSIDE:  But then it says in 386, "Each of the acts alleged in 384 and 385 were done in pursuance of the conspiracy", but 384 is the conspiracy itself - - -

HIS HONOUR:  Is the conspiracy itself, yes.

MR BURNSIDE:  So it's plainly circular and the funny thing is, they keep on doing this, because 386A says that each of the acts alleged in 384 and 385 were done by the person alleged et cetera, "Pursuant to the discussions referred to in 384 and 385".  So, I frankly don't know what that's supposed to mean, but it's another circular proposition it seems.

HIS HONOUR:  There are no discussions alleged in - well - - -

MR BURNSIDE:  In the particulars there are discussions under 384.

HIS HONOUR:  Yes.

MR BURNSIDE:  But it's then saying that the discussions that were held were held pursuant to the discussions.  I mean, 384 is referred back to on itself in both Paragraph 386 and 386A, which is mysterious.  But then the mystery deepens in 386B where it's said that, "The acts alleged in Paragraphs 384 and 385 were done pursuant to a common purpose and design".  Now, is this a fresh conspiracy overlaid exactly over the original conspiracy?  You enter a conspiracy and you carry it out and you do that pursuant to a common purpose and design, which presumably is a conspiracy to conspire, or is it simply repeating the conspiracy allegation in a different way?

HIS HONOUR:  Maybe a question of complicity in relation to some breaches of the criminal law, mightn't it?

MR BURNSIDE:  Well, it's referring - - -

HIS HONOUR:  It refers to the code here in 388.

MR BURNSIDE:  Well, that is so, but that's - - -

HIS HONOUR:  You can have a common purpose without a conspiracy.  You can - I mean, in the ordinary criminal law you can have complicity of co-accused and - - -

MR BURNSIDE:  Sure.

HIS HONOUR:  - - - without - and that maybe what's being alleged there, that quite aside from any conspiracy and if we don't prove the conspiracy, in any event things were done with a common purpose and design and that may be the phrase used in the Tasmanian Code, I don't know, I've not - - -

MR BURNSIDE:  The problem with that is that, it refers to the acts alleged in 384.  384 is said to be - - -

HIS HONOUR:  Yes.

MR BURNSIDE:  - - - the malicious conspiracy in culmination.

HIS HONOUR:  Yes.

MR BURNSIDE:  So they're conspiring pursuant to a common design which is a nonsense.  That's then particularised.  Then 387 does the same thing again in different words.  "Each of the acts alleged at 384 ... (reads) ... and other protestors".  So they conspired together by acting in concert - by conspiring together they acted in concert.  I'm not sure what it means, but again and again they keep on saying that the conspiracy itself was the subject, or was the result of, a conspiratorial design.



Then in 388, as you point out, they allege that the acts were wrongful and unlawful and by particulars they say that, "The wrongful acts were defamation and entering in to a conspiracy to inflict injury".  Now, this is a novelty in the civil side of the court, we'd say with respect, to say that if you're alleging an unlawful means of conspiracy the unlawfulness that you allege is the entry in to the conspiracy.  Now, in our submission, there is no authority which stands for the proposition 


that you can get up on an unlawful means conspiracy by simply saying, by agreeing together you entered a conspiracy, that's unlawful and that's sufficient to make it an unlawful means conspiracy.  So that's at least an unorthodox way of approaching it.



They do refer to defamation as a wrongful act and that may be so and defamation would be sufficient wrongful act to support and unlawful means of conspiracy.  But then authorities that we mention in our outline suggest plainly that when the object of the conspiracy is the commission of a tort then to allege the conspiracy on top of the tort is surplusage.  It's not two separate torts, it's one.



Then 389, they say that they were injured in trade and business as a result and particulars in particulars of loss and damage, "Including the cost of professional consultants' ... (reads) ... fees for testing of the chip pile will be provided prior to trial".  Now, testing the chip pile gets very close to the heart of what is alleged against us.  Dr Nicholson said he was concerned that it was possible that one of the piles had remained undisturbed and therefore would've composted at the base.



There's reference here to a professional consultant testing the chip pile.  We sought particulars of the consultant's report and we were told  that that's by way of seeking evidence and we couldn't have it.  So, we don't know whether the consultant ultimately said, "Yes, it has composted" or "No, it hasn't been disturbed for a number of years" and so on and so forth.



Paragraph 390 then says that, "The conspiracy and its implementation were wilful ... (reads) ... causing loss to the first plaintiff".  390A - I should say, Your Honour, you will notice that 390, to take one example, makes about a dozen allegations in defiance of the requirements of the rules, Rule 13.01, that each paragraph should contain as far as possible a single allegation of fact.  What we have is many essays in many of these paragraphs.  390A says that each of the acts set out in the Burnie Woodchip Pile action were done by the persons alleged as agents for the Wilderness Society, and in 390B, they've added the allegation that the acts of the 18th and 19th defendants were done in furtherance of the campaign against Gunns.

HIS HONOUR:  Each of the acts set out is the Burnie Woodchip Pile action, does that involve your client or - - -

MR BURNSIDE:  That's the two statements.  This is the 
Woodchip - - -

HIS HONOUR:  That's what the action is.

MR BURNSIDE:  The Woodchip Pile action is Dr Nicholson saying there's a potential public health risk because one of the piles hasn't been disturbed and it's defined as the Woodchip.  Certainly the heading above paragraph 3.76 refers to the Burnie Woodchip Pile action.



Before I pass on to the next bit of excitement, Your Honour, what you see under the rubric of the Burnie Woodchip Pile action is a short relatively confined allegation against the 19th defendant, that he made two statements, that they were false, it said, that he said them maliciously it's alleged, and it's also said that he did it as part of a conspiracy with the eighteenth defendant and the twentieth defendant.  That is an action which in our submission could very easily be heard in the Magistrates' Court at Hobart and would take a couple of days.  It would depend on two things.  First of all did he say the words; second, were the words true, and there may be a couple of other elaborations.

HIS HONOUR:  That proposition of course depends upon all of those earlier paragraphs not containing substantive allegations against your client.

MR BURNSIDE:  That also depends on the next thing I take you to, but I am confining my comments for the moment to the paragraphs under the Burnie Woodchip Pile action, 376 through to 390B.  It's a very short succinct action, in which although the pleading is deficient in a number of ways, at least one can understand essentially what's being said.  He made two false statements, he did it as part of a conspiratorial agreement with other people calculated to hurt the plaintiff.



But then you get to the campaign against Gunns which begins at p.356 and runs for just four pages.  These paragraphs drew some criticism from us in our outline.  The criticism remains in force despite the fact that there's been fairly significant alteration to the paragraphs.  I needn't take you down mine but Your Honour will see it.

HIS HONOUR:  Yes.

MR BURNSIDE:  First of all, paragraph 526 in its altered form.  "The Wilderness Society on the 1st ... (reads) ... 332, 384" - those, Your Honour, cover the central allegations of conspiracy in the Lucaston action, the Hampshire action, the Triabunna 2003 action, the Triabunna 2004 action, the Styx action and the Woodchip action.

HIS HONOUR:  That's paragraphs 47 - - -

MR BURNSIDE:  202 - - -

HIS HONOUR:  Et cetera, down to 384.

MR BURNSIDE:  That's right.  And 384 you will remember, is the allegation of conspiracy in the Burnie Woodchip Pile action.  Each of the other paragraphs is a corresponding allegation against other defendants of conspiracies in relation to those other various protest actions, none of them said to involve the nineteenth defendant, except by this indirect path and by the reference out to paragraphs 99E and 99D.



It then goes on to say, "Not only by planning and encouraging ... (reads) ... and in 99A to 99S - - -"

HIS HONOUR:  Wait on, I've lost you.

MR BURNSIDE:  I am sorry, this is in paragraph 526.

HIS HONOUR:  Yes, 50I - 50A.

MR BURNSIDE:  50A to 50I.

HIS HONOUR:  Sorry.

MR BURNSIDE:  It looks like 501 but it's 50 - - -

HIS HONOUR:  Yes.

MR BURNSIDE:  And 99A to 99S.  And 385 which is the making of the two statements about the Burnie Woodchip Piles, and in addition they refer to the acts referred to in the particular subjoined paragraph 403 which I think is the Banksia Awards; the acts referred to in paragraphs 405 to 410 which the Banksia Awards and the particulars subjoined to paragraphs 431 and 499, which is the Japanese Customers action and the Banks action respectively, "thereby wrongfully ... (reads) ...  of by unlawful means".

HIS HONOUR:  What do you say is the unlawfulness alleged against your client through all of this?

MR BURNSIDE:  I have no idea, absolutely no idea.  The link seems to be the allegation in paragraphs 99D and E, that he attended some meetings, sometimes usually for whatever the case may be, and at those meetings some people, unidentified, discussed some actions, unidentified, to do certain things, unidentified, but by those general, utterly vague allegations, it suggested that the nineteenth defendant was drawn into each of the other substantive actions which are alleged against other defendants.



Let it be supposed - I mean Mr Howells has said there is no overarching conspiracy any longer pleaded and that's a relief, because we couldn't tell, but accepting that to be so, what is suggested then is that by going along to some meetings, Dr Nicholson thereby took part in actions which amount to the tort of malicious interference with trade.  If that's really what is sought to be alleged, it is capable of being alleged against him directly and in specific terms.  So, for example, on such and such a day you attended a meeting and agreed to drive a person out to the Styx Valley, or whatever it was, but let it be alleged directly rather than in the vaguest global term which is currently the position.



Because quite frankly, Your Honour, this pleading would be impossible to defend because you simply don't know what acts he's alleged to have done.  He's alleged to have encouraged these actions because he may have gone to some meetings.  Well, I don't think encouraging people amounts to a tort yet unless the encouragement is directed to something fairly specific which has to be identified and which, if done, would be a tort or a crime or whatever the case may be, but in this single insouciant paragraph 


526, it is sought to draw all of the first to fourth, tenth, eleventh, seventeenth, eighteenth, nineteenth and twentieth defendants into every action which has hitherto been pleaded.



And in the particulars it's important to remember that this is Paragraph 526 cause the expression the defendants refer to in paragraph 526 is later used as a shorthand to refer back to each of those defendants collectively to draw them in on some fairly general allegations.

HIS HONOUR:  Yes it's used earlier in fact.

MR BURNSIDE:  It is used earlier that's true, I think in 99.

HIS HONOUR:  Yes.

MR BURNSIDE:  In the particulars it says that "Between in or about 1999 and 2002", so a span of three or four years, 'the defendants referred to in Paragraph 526 developed a plan to interfere with the trade and business of the first plaintiff.  The plan required that research be undertaken into the first plaintiff's operations, publicity be given to it and attained for criticism of the first plaintiff's operations, encouragement be given to others to be involved in the actions referred to in Paragraph 10G against the first plaintiff", it's on p.8 where it's a much more limited allegation.



"The Wilderness Society and the first to fifth, 10th and 11 defendants been involved in and encourage four main areas of campaign activity, logging" - - -

HIS HONOUR:  Are these particulars of an allegation - - -

MR BURNSIDE:  Against the Wilderness Society.  So the particulars under 526 pick up the particulars under 
10 and it says that they were to encourage others involved in those actions against the first plaintiff, funds be provided to those persons and organisations to involve themselves in the action against the first plaintiff.  The defendants referred to in Paragraph 526 leant their authority and support to the action taken against the first plaintiff and sought to enlist the support of other persons in the actions against the first plaintiff.  The acts done by the eighteenth and nineteenth defendants in the Burnie Woodchip Pile action were done in furtherance of the Campaign against Gunns.  The unlawful means and intentions alleged are those particularised in the pleading".



Now it's curious that last two sentences cause it suggests that the nineteenth defendant and the Woodchip Pile action stand in the separate category from all the rest but that stands in marked contrast to the generality of the pleading in 526 and the particulars that I've just read. 



Then Paragraph 527, "The Campaign against Gunns constitutes interference with the first plaintiff's trade and business by unlawful means by the defendant's referred to in Paragraph 526".  Now that's the heart of it.  They want to allege this novel relatively unknown tort of interference with business by unlawful means, a tort which so far as the courts have defined it do not seem to be satisfied by the allegations here but put that to one side.  



By this allegation they are trying to allege against the nineteenth defendant malicious interference with trade and business, without alleging against him a single specific act apart from the two statements he made. And by that they draw him into activities - - -

HIS HONOUR:  Or going to meetings, attending meetings.

MR BURNSIDE:  Attending meetings, which so far as we are aware is not yet unlawful in this country, nor tortious and nor without a great deal of detail could it ever be tortious.   I mean if you go to a meeting and you agree to go out and injure someone then of course that can amount to a conspiracy to injure and there maybe other things, but you need a great deal more than just a general allegation of going to a meeting to say that you're involved there by wrongfully and maliciously interfering with the trade and business of a person.



Of course this pleading has the problem that it carries the mantle of the previous conspiracy allegation where everything was thrown in together, joint purposes were alleged, and in effect what would be argued at trial would be that the actions of everyone become evidence against everyone else and so on.



But that's not the way it's pleaded now, now it is said that the conduct of individual defendants amounts to a malicious interference with the trade and business of the first plaintiff.  So then the question is what conduct of the nineteenth defendant, and there is nothing in this pleading which enables you to say or us to know what it is that Dr Nicholson is supposed to have done or said at any particular meeting which could constitute any part of the tort that's now alleged.



So 527 is the key allegation, Campaign against Gunns constitutes interference with the first plaintiff's trade and business by unlawful means by the defendants referred to in Paragraph 526, by reason whereof the first plaintiff has suffered loss and damage, particulars of which will be provided prior to trial including cost of travel, consultant's costs and advice.



At 527A, "Since the commencement of the Campaign against Gunns, the tenth and 11th defendants have repeatedly made public statements supporting direct action against the first plaintiff and its operations".  527B, "Each of the acts referred to in Paragraph 526 were done by the person or persons alleged pursuant to discussions held between the defendants referred to in Paragraph 526".



Then there is a reference in particulars to discussions occurring across a period of five years between all of the defendants referred to in Paragraph 526 at various locations in Tasmania, Victoria, New South Wales and the ACT.  Then in 527C, "The acts alleged in Paragraph 526 were done by the defendants referred to in that paragraph pursuant to a common purpose and design".



Now we do not know whether that's an attempt to reintroduce the overarching conspiracy or whether it is in some ways supposed to add force or colour to the tort of malicious interference with trade and business, but it's there.  I said at the outset Your Honour we didn't know whether conspiracy is still alleged, an overarching conspiracy.  Mr Howell says not.  Paragraph 527C must leave the reader in doubt.

HIS HONOUR:  I'm sorry.

MR BURNSIDE:  527C must leave the reader in doubt whether they're alleging an overarching conspiracy among the defendants referred to in Paragraph 526.

HIS HONOUR:  Particulars seem to suggest the inference of an agreement, arrangement or understanding of some kind.

MR BURNSIDE:  Yes, so what cause of action is being identified.  The elements of the malicious interference seem to be understood at least in the English courts, they don't seem to be satisfied by the allegations here although there's some uncertainty on the Australian authorities, (a) whether the tort exists at all, and (b) what its elements are.

HIS HONOUR:  The High Court has refused to grapple with the - I shouldn't say that, Their Honours have declined to grapple with the question of whether it exists at all, at least for the moment.

MR BURNSIDE:  Yes, that's right and can I say Your Honour that subject to all of the other pleading problems in this case, we accept that generally speaking on a strike out application in an area of Lords I'm certain, Whichstead v. Brown and other cases would suggest that you leave it alone.

HIS HONOUR:  Let it go yes.

MR BURNSIDE:  But can I add another point there.  If the allegation that is pleaded or sought to be pleaded does involve a tort which is either novel or not yet in existence, right at the developing edge of the law or perhaps beyond it, then all the more necessary to make sure the pleading is comprehensible, because if you don't know what the tort constitutes and you can't understand the pleading, then it's not going to be possible to have a fair trial.  It's not fair to the court and it's not fair to the defendants.



Now one asks then rhetorically, what is the purpose served by 527C.  It looks like an allegation of 


conspiracy but it doesn't conform to the requirements, it doesn’t look like it's a plea of any part of malicious interference, and 527D follows it through.  Again it looks like a sort of amateur plea of conspiracy but not quite.  

HIS HONOUR:  There might be a clue somewhere in the Tasmanian code.  The words seem to be redolent of a criminal - - -

MR BURNSIDE:  Let that be so, what place has it in the statement of claim, what element of what tort is it supposed to go to.  Now you will see that the plea from 526 to 528 is very brief, but because of its references, especially in 526 to all of the other allegations, you suddenly find yourself on a wild chase through the body of the statement of claim in order to find out what it is suggested various people have done.



In pursuit of this or rather in execution of the Tort of malicious interference and can I illustrate the difficulty by just taking you to one or two paragraphs for example.  Say paragraph 202 which is at p.135, there is says, that "Between August 2003 and March 2004 various defendants, not including the 19th defendant wrongfully and maliciously conspired and connived among themselves and with other protestors to injure the first plaintiff by unlawful means".  



So 526 is to be understood as the 19th defendant maliciously interfering with the trade and business of the first plaintiff in the manner referred to in paragraph 202 which says that other defendants maliciously conspired to injure the plaintiff and if you pursue each of the references in paragraphs 47, 202, 243, 287, 332 and 385, 405-410, 431 and 499, you will find the same sort of allegation sis what's being referred to and we are left asking helplessly, how is it said that by other people, allegedly conspiring to do things, the 19th defendant is said to have maliciously interfered with the trade and business of the first plaintiff and the only available answer seems to be the reference to paragraph 99A to 99S and perhaps the references to paragraphs 10, 12 and 15 because there, in 99D and E you see reference to the 19th defendant going to some meetings at which other people talked about, thought about, decided or whatever to do various things which they may or may not have done, we don't know, and no detail given whatever about what the 19th defendant did but that is the link which is apparently used to bind together paragraph 526 with the whole body of the statement of claim and in our submission Your Honour, if the plaintiffs want to allege that the 19th defendant, or any other defendant has committed the Tort of malicious interference, they know that they can find the four elements of that Tort in the English cases, they can plead the facts which establish those four elements, they can plead them against the 19th defendant and they can do it in a single action against the 19th defendant alone, coupled if they wish with the allegation of defamation on two occasions and that in our submission is the right way to approach allegations of this sort, but to throw together a novel and by internal reference to try and bind everyone together without alleging a conspiracy in out submission is absolutely impossible.  



It defies all the basics of pleading and makes a piece of litigation which will be virtually impossible to 


run and virtually impossible to try and for those reasons - and may I say, I've just given you one path through the pleadings, it branches rapidly as you follow each of the paragraph references from 10, 12 and 15, from 99D and E and from 526, once you follow all the permutations, you will understand what I said that if we are driven to request further particulars it will be a very big request because of the generality of the way it's sought to draw in the 19th defendant.



I've concentrated on the nineteenth defendant.  The same points can be made in an equivalent way for all of the defendants referred to in Paragraph 526, except that they are themselves referred to not in connection with the Wood Chip Pile action, but with the Styx action, for example, or the Triabunna 03 for example.

HIS HONOUR:  They're not alleged to have published the two statements or perhaps they are?

MR BURNSIDE:  No, I think the eighteenth is drawn in on that one.  Various combinations of defendants are drawn in on various of the principal actions, but all of the defendants referred to in Paragraph 526 are sought to be drawn back into every action by Paragraph 526 itself and the other paragraphs I've taken you to.  



Your Honour in our submission this statement of claim is not only impossible to understand with any sense of clarity or confidence, it seeks to do something which is plainly inadmissible and which could be done properly and much more simply in a series of separate actions.  Your Honour said on the first occasion I think that, it's a pity this couldn't be run as a series of smaller actions, commonly - - -

HIS HONOUR:  Or as a series of smaller statements of claim within this action.  It's the same thing I suppose isn't it?

MR BURNSIDE:  Maybe, but why not separate actions.  
Dr Nicholson faces the prospect of sitting through a 
12 or 15 months trial in order to be dealt with on matters which could be dealt with in a couple of days in his home state.  There can be no conceivable justification for choosing the long, arduous complex course rather than the simple one.  The answer on the first occasion you raised the question was, "Well there's this overarching conspiracy and that really would involve a bit of redundancy if we broke it up."  The overarching conspiracy is gone, despite ambiguities in the last couple of paragraphs.  Without the overarching conspiracy there is no justification for tying all of these defendants in together to a case which is going to be immensely complex, simply by the fact that there are so many defendants and so many allegations.  



In our submission this is a case which if human wit can device a way of doing it, it should be broken into five separate actions.  Now the overarching conspiracy has gone, doing that is easy.

HIS HONOUR:  Why do you say five?

MR BURNSIDE:  Because there are five groups of defendants.

HIS HONOUR:  I see.

MR BURNSIDE:  So that would seem to be a natural basis for division.  I don't want to tell the plaintiffs how to do it, at least not yet.

HIS HONOUR:  Yes.

MR BURNSIDE:  But it may be half a dozen.  Make it ten or 20, it's got to be simpler than this blunderbuss.

HIS HONOUR:  Yes.

MR BURNSIDE:  For those reasons, in our submission, this statement of claim shouldn’t be allowed to stand.

HIS HONOUR:  Yes thank you Mr Burnside.  Who is next?
Ms Batrouney are you next?

MS BATROUNEY:  I was elected to be next.  Given the time, do you want me to start - - -

HIS HONOUR:  No we'll break for lunch and we'll start after lunch.  I assume you have dealt with Mr Burnside's arguments?

MS BATROUNEY:  As I and all the defendants represented here today do so and we'll add - (indistinct) not to adjudicate but to add different aspects to the case as they all - - -

HIS HONOUR:  Very well, we'll resume at 2.15.

LUNCHEON ADJOURNMENT

(Bongiorno J)

UPON RESUMING AT 2.17 P.M.:

HIS HONOUR:  Yes, Ms Batrouney.

MS BATROUNEY:  If Your Honour pleases.  I, together with my learned friends, act for five individuals who are defendants number seven, eight, fourteen, fifteen and sixteen, and also the Huon Valley Environment Centre.



On behalf of my clients we adopt with gratitude the eloquent manner in which Mr Burnside has set out the way in which we all say that the amended statement of claim is fundamentally flawed and indeed cannot be fixed by repleading.

HIS HONOUR:  It can't be fixed by repleading?

MS BATROUNEY:  By amendment, I am sorry.

HIS HONOUR:  By amendment.

MS BATROUNEY:  Although Mr Burnside has eloquently set out the bigger picture we now have to, I fear, descend into the particulars of the statement of claim and various parts and/or paragraphs where we say the amended statement of claim is deficient.



I do not propose to set out - stand up before Your Honour and go through every paragraph in this 360 page statement of claim and set out which and where we say that each paragraph is deficient.  We are in the process of preparing a table that will in fact do that and set out each and every paragraph where we say the paragraph ought to be struck out, and we hope to hand that up to Your Honour by at least tomorrow lunchtime.

HIS HONOUR:  Very well.

MS BATROUNEY:  So at this stage all I propose to do is go through a number of issues and perhaps give Your Honour an example of the sort of defect we have.  I want to say at the outset that at the moment there are 179 persons and entities mentioned in the statement of claim, and it would be a fair estimate, we say, that there would be over 200 witnesses required in this action as it's currently pleaded.



I say as it's currently pleaded because it seems that the statement of claim is in a sense a shifting sand.  Originally, of course, there was this overarching conspiracy claim and now it has been replaced by a similar claim, but whereas before all of my clients were alleged to have been involved in the said conspiracy, now it is limited only to the seventeenth defendant which is the Huon Valley Environment Centre.

HIS HONOUR:  Is that an incorporated body?

MS BATROUNEY:  Yes, it is.  Again in relation to the shifting sands, originally defendant number sixteen, that is Brian Dimmick, was alleged only to have been involved in the Lucaston action; if I could colloquially call him the man behind the camera, he was the one that was filming all the action that happened at Lucaston.  He is now alleged to have been involved in all the actions except Burnie, Banksia and the Japanese Customers action.



Finally, two further matters in relation to the shifting sands, and that is we were not originally - none of my clients were originally claimed to have been in the Triabunna 04 action.  It is now, we think, alleged that we were involved in it.  Similarly in relation to the Japanese Customers action, originally we were not said to be involved in it and now we think, we are not sure, we might be involved in that action.  And if I could just take Your Honour to our confusion in that regard now.



At paragraph 308 of the statement of claim which is at p.213,  you will see paragraph 308 refers to the acts set out in the Triabunna 2004 action, and it was said that they were done by persons as agents for the Wilderness Society, and you will see paragraph A there refers to some of my clients, Your Honour, the seventh to eleventh and the thirteenth and fifteenth defendants.  You will see paragraph C refers to these people again as well as at the very last line of p.213 you will see the eighth defendant is also referred to.

HIS HONOUR:  This is in paragraph - - -

MS BATROUNEY:  Paragraph 308, paragraph C, the particulars, you will see at the very last line of p.213 the eighth defendant is also referred to, and so on throughout the particulars.  Again, at paragraph 308A, over the page at p.216, at 308A, again refers to the seventh to the eleventh defendants who are then defined with others to refer to as the Triabunna 2004 HBEC protesters.  Again, particular A refers to the seventh defendant, and particulars B to E again refer to the Huon Valley Environment Centre.



At the very end of paragraph 308A, the Triabunna 2004 action is defined.  That's at p.219.  You will see at p.219, about the fifth line down you will see the definition of the Triabunna 2004 action.

HIS HONOUR:  The acts alleged in paragraphs 287 to 295.

MS BATROUNEY:  And my point, Your Honour, without taking you through all of those paragraphs is that none of my clients are referred to at all in any of those paragraphs, so when I say that we think we're involved in 


the Triabunna 2004 action, that's the basis for that statement.
HIS HONOUR:  Just run me through that again.  You get there because you're mentioned in 308A - - -

MS BATROUNEY:  We're mentioned in 308, yes, and 308A.

HIS HONOUR:  Yes.

MS BATROUNEY:  But none of the acts that are defined to mean the Triabunna 2004 - - -

HIS HONOUR:  Yes.

MS BATROUNEY:  - - - we're not alleged to have done any of those acts.  So, we say we're not entirely sure what we're supposed to have done in relation to the 2004 Triabunna action and as we are not alleged to have done anything in relation to them.  The exact same analysis can be conducted in relation to the Japanese Customers action as with the Triabunna 2004 action, originally in the original statement of claim we weren't included in relation to either of those actions but we now are we think included.



At p.280 at Paragraph 432, the Japanese Customers action is defined and at Paragraph 495, which is at p.325 it refers to the acts done in the Japanese Customers action and again my clients are listed in the particulars there but none of my clients were alleged to have done any of the acts that constitute the Japanese Customers action.

HIS HONOUR:  Just let me get this right.  There's an agreement alleged in 432.

MS BATROUNEY:  Yes.

HIS HONOUR:  Which is said to be an agreement to force the Japanese Customers to cease purchasing woodchips.

MS BATROUNEY:  Yes.  That is - - -

HIS HONOUR:  That's the Wilderness Society and the first to fourth and tenth and eleventh.

MS BATROUNEY:  Yes.

HIS HONOUR:  That's not your - - -

MS BATROUNEY:  None of my people.

HIS HONOUR:  None of your people.  Then, you say at 495 each of the acts done were done by the persons - - -

MS BATROUNEY:  As agents - - -

HIS HONOUR:  Then you're mentioned in the particulars.

MS BATROUNEY:  Yes.  But we're not - we haven't been alleged to have done any of the acts.

HIS HONOUR:  Yes.

MS BATROUNEY:  So thus the complaint about the shifting sands of the statement of claim.  One of our major complaints in relation to the statement of claim is the inadequacy in the manner in which agency has been particularised.  Again there is a number - - -

HIS HONOUR:  The inadequacy of particularisation or inadequacy of pleading?

MS BATROUNEY:  The way in which agency - the alleged agency has been particularised.

HIS HONOUR:  Yes.  That wouldn't normally get - failure of particulars though is not a matter that would normally get a statement of claim struck out.

MS BATROUNEY:  Well - - -

HIS HONOUR:  That's a question of whether you - they could be ordered to provide particulars.

MS BATROUNEY:  We - perhaps if I could take you to the example, I might flesh it out.

HIS HONOUR:  Yes.

MS BATROUNEY:  As I say, there's a number of paragraph in which we say this arises, but I'll only refer you to one at the moment, that is Paragraph 166A at p.120.  You'll see at the very - there's a great long list of people, we note some of whom obviously are not defendants, they're just a number of individuals, who are then defined to be the Lucaston HBEC protestors.

HIS HONOUR:  Yes.

MS BATROUNEY:  Then it's alleged that all of those persons did things as alleged as agents for the Huon Valley Environment Centre and then the - what we say the deficient particulars go on for three pages and we say it's - just to - Paragraph B refers to, "The Lucaston HBEC protestors were agents of the Huon Valley Environment Centre ... (reads) ... that employment relationship".  Now, that covers the field.  There's nothing else.



It's like saying it was either done at night or in day.  It means nothing.  It goes on to say, "The fifth to seventh to ninth" et cetera, "defendants were employees.  The abovementioned persons performed the acts as employees of the Centre."  It goes on at (c) to say - - -

HIS HONOUR:  It would be sufficient wouldn't it - it's normally sufficient in a pleading to allege agency.  The particulars might have to come after discovery or whatever.  You mightn't know.  If somebody for example were to come around to your place and make a defamatory statement out the front and say that they were the agent of the Herald Sun say.

MS BATROUNEY:  Yes.

HIS HONOUR:  You could sue the Herald Sun and allege the agency.  You mightn't be able to prove it at that point.  You'd have to get - and you mightn't be able to particularise it.  It might simply allege the agency and then you might after discovery, and after interrogation, you might be able to then plead it out - plead the particulars.  It's the allegation that's the - the statement of claim is required as Order 13.01 points out, to make succinct allegations of fact.  An agency is an allegation of fact.  

MS BATROUNEY:  Yes, but we would say in this case that as agency is such an important matter by which a whole heap of individuals are brought into an action that they may not otherwise be a part of, it is important to identify who the agents are and how their agency is said to arise.  

HIS HONOUR:  What they're saying there is that the - I don't know whether Paragraph (b) of those particulars is meant to be an allegation of fact or a particular.  It's not, strictly speaking it's not a particular.  It's an allegation of agency.  The Lucaston HBEC protestors were agents for the Huon Valley Environment Centre.  Stop, at that point.  That would be a - query a proper pleading of agency if it were part of the allegation - the paragraph delegations.  It seems to have been put here in the particulars.  But on the other hand I suppose an argument could be put that to simply agency is pleading a conclusion, because it's a conclusion - - -

MS BATROUNEY:  A conclusion of law.

HIS HONOUR:  It's a conclusion of law from the series of fact.

MS BATROUNEY:  Yes - there's a few of those.  The middle of Paragraph (c) for example - when I say the middle it's about .5 on the page, refers to the organisers of the Huon Valley Environment Centre and then it says, "include the seventh to the ninth" et cetera.  Then refers to an agreement between the organisers et cetera.

HIS HONOUR:  So you're in there as well.

MS BATROUNEY:  The organisers is a defined term in the statement of claim and again we'll pick this up in our written submissions, but it's defined in three separate instances, the term, "the organisers."  It's defined at p.6, p.16 and p.19 differently.

HIS HONOUR:  Differently?

MS BATROUNEY:  Differently.  Firstly as organisers for the Wilderness Society.  Secondly organisers for Doctors for Native Forests, and thirdly for organisers for the Huon Valley Environment Centre.  But the term, "the organisers" here, we don't know what organisers they're referring to there.  Because the organisers is a defined term.  So we would say that the pleadings as to agency are very convoluted, to the point we would say of being unintelligible.  We also say - - -

HIS HONOUR:  This is the Japanese customers - - -

MS BATROUNEY:  No that agency - the agency is pleaded in relation to each and every one of the actions Your Honour.  It's pleaded in 166A, 236A, 280A, 308A, 375A and 525A.  So that's a convoluted and we would say, unintelligible pleading of agency.  It affects the entire statement of claim.  

HIS HONOUR:  Yes.

MS BATROUNEY:  We also claim that there are no adequate particulars of conditions of mind that are required.  For example throughout the statement of claim it is alleged that various people did matters wilfully and maliciously et cetera, and we would say that that statement of mind has not been adequately particularised.  An example of that is at p.29 in Paragraph 44.  Paragraph 44 refers to various people wrongfully and maliciously interfering with the plaintiffs' trading business.  If you go down to the particulars we would say that that statement of mind has not been adequately particularised, and in this regard if you could drop down Your Honour to about .5 on the page where the particulars state that, "Some of those defendants and protestors did the acts with the express intention to battle and target the first plaintiff" - - -

HIS HONOUR:  Wait on, yes.

MS BATROUNEY:  On page - - -

HIS HONOUR:  Sorry, yes, yes, I've got it, yes.

MS BATROUNEY:  "Some of those defendants and protestors did the acts with the express intention to battle and target the first plaintiff to do everything they could physically to stop the first plaintiff, to impede or prevent it from conducting its operations and to cause as much economic loss and damage to the reputation to the plaintiff as follows."  That itself we would submit, requires substantial particularisation and we would say and we would say it is vague.  Some of those defendants and protestors.  Could I stop there.  The term "protesters" appears I think 228 times in the statement of claim.  The term "protesters" and so we would say - - -

HIS HONOUR:  Marvellous things computers aren't they?

MS BATROUNEY:  They are.  Can you just visualise me sitting there going, enter, enter, enter, 228 times.  But I did it.  So we would who exactly are we talking about here.  Some of those defendants, which ones, and which of the 228 protesters are said to have done the acts with the express intention to battle and target.  Where do those words come from.  I am unable to see where those words come from, and we would say they are themselves requiring particularisation.  

HIS HONOUR:  I think they come from a case.  Yes, with respect to the tort of the setting, isn't there a reference to that sort of expression.  But anyway, whatever, you say that - - -

MS BATROUNEY:  Where was that intention expressed and how is it that they were planning to do everything they physically could to stop or impede or prevent it, et cetera.  

HIS HONOUR:  Yes.  

MS BATROUNEY:  Another matter that we say is in adequately particularised is the notice of the relevant logging and grading and roading contracts that are referred to throughout the statement of claim.  We submit - - -

HIS HONOUR:  These are the contracts that it said we interfered with?

MS BATROUNEY:  Yes.  We say that as a bare minimum, it musts be alleged and particularised what each defendant knew about each contract and how he, she or it came to know about it.  My learned junior has helpfully copied some authorities on this point which I might hand up to Your Honour.  A very short summary of what is required and if I could just briefly take Your Honour to p.641 of this extract from Balkan v. Davis, The Law of Torts, Third Edition (2004) at p.641 at Paragraph 21.8.  It's said there, "The defendant must be shown to have some knowledge at least of the existence, though not necessarily the terms of the contract, which has been 


broken.  



Indeed it has been said that the relevant question is whether the defendant has sufficient knowledge of the contract to know that he was hindering or preventing its performance.  On a number of occasions the courts have been willing to assume a positive answer to the question.  Thus it is then suggested that common knowledge about the way business is conducted may well be sufficient and held that the official of a union must be deemed to know what employment contracts of members (indistinct) the relevant legislation and thus know sufficient of the content of those contracts."



So we say that although there have been amendments in this regard in the amended statement of claim as to what the defendants are said to have known about the contracts, we still say that's insufficient and for example we would take you to p.30 at Paragraph 45 and at about point 8 of the page on p.30 you will see that part of the particulars are that, "Such knowledge was and is common, particularly for those involved in protest activities the subject of this proceeding".

HIS HONOUR:  Just a minute where are you reading from?

MS BATROUNEY:  On p.30 at about point 8, "Such knowledge was".

HIS HONOUR:  Yes, what's the knowledge, they knew that the first plaintiff engaged contractors and workers.

MS BATROUNEY:  Yes, this refers to, "On various days the Wilderness Society et cetera well knew the first plaintiff contracted with owners of the Jones' land" et cetera.  And then that is particularised at about point 
8 to include "such knowledge was and is common particularly for those involved in protest activities ... (reads) ... conduct their protest activities".  Then it goes onto say that alternatively the defendants had the means of ascertaining the existence of the contracts, and over the page at about 3, says that the defendants did not seek that information from the plaintiffs, that is they didn't exercise their means of ascertaining the existence of the contracts and were recklessly indifferent to ascertain the existence of the contract.

HIS HONOUR:  These are contracts between the plaintiffs and harvesters, carters, roading and gravelling contractors as an employees.

MS BATROUNEY:  Yes and it goes over a period of six years you will see there at the opening paragraph, between 1998 and 1 April 2004.  So we simply submit that - - -

HIS HONOUR:  Well that's again though a question of particulars isn't it, the allegation in 45 is an allegation of knowledge.

MS BATROUNEY:  Yes.

HIS HONOUR:  And then if the particulars are deficient well then - that's what Mr Howells was talking about this morning when he said they were - I think he was referring specifically to state of mind particulars but the allegation to construct, to create the cause of action in Paragraph 45 is there isn't it.

MS BATROUNEY:  It is there but we say that they have particularised it and they have reparticularised it and we still say its insufficiently particularised.

HIS HONOUR:  Yes.

MS BATROUNEY:  There's a number of matters that again we will list in our document that we will hand up to you but as I mentioned to Your Honour before, the term "other protesters" is referred to 228 times, 228 times in the statement of claim, and we say that that in itself makes the statement of claim vague and given the - - -

HIS HONOUR:  What, an undefined term referring to other people that aren't sued.

MS BATROUNEY:  Yes, either aren't identified or are identified but are not defendants.  The term is actually defined at p.6 of the statement of claim in a particular, again at about point 5 on the page Your Honour you will see the definition of other protesters there.  In paragraph C it says, "The organisers engage in gorilla activities against the first plaintiff, including by interference with and destruction of forest operation and recruit, train and encourage others defined as other protesters to join them in these activities".  Now that vague reference to "other protesters" is as I say repeated throughout the statement of claim.



Just while I note we're on that page, if I could just ask you to jump up to Paragraph B on that same page.  

HIS HONOUR:  yes.

MS BATROUNEY:  You will see there a statement that organisers, this is a particular, "Organisers are given the same authority as officers of the Wilderness Society under the rules of the Wilderness Society".  And again we say that is a conclusion of law and in any event it's not adequately particularised even though itself is a particular.



Another aspect that my learned friend Mr Bornstein might take up as well is the number of times that the phrase "one or more of" is referred to throughout the amended statement of claim.  I have a list of 50I, 51-59, 61, 64, 65, 67, 69, 74-84, 88-99, 99K-99P, 100-102 - - -

HIS HONOUR:  A bit slower, the transcript won't pick it up if you go too fast.

MS BATROUNEY:  Sorry there's a lot of them.

HIS HONOUR:  You can read them in, they will go into the transcript.

MS BATROUNEY:  Yes, 50I, 51-59, 61, 64, 65, 67-69, 74-84, 
88-99, 99K-99P, 100-102, 116-117.  In each of those paragraphs one of more of various parties are referred to and again we say this is vague and we are entitled to know who we are either alleged to have acted in concert with or who we are acting as agents for.  Also my learned junior mentions to me that it may not be any of the defendants at all.  In Paragraph 50I for example.

HIS HONOUR:  50I?

MS BATROUNEY:  At p.42, 50I.  Either 50I on p.42 which you will see refers to on the third line, "Various of the defendants provided to one or more of the defendants and protesters referred to in Paragraph 47", and then it goes onto say, "The equipment' et cetera.  Another example is on p.43 at Paragraph 51 where it refers again, "On or about 3 March 2003 one or more of the seventh, ninth, fourteenth and sixteenth and other protesters without lawful authority" et cetera.

HIS HONOUR:  That mightn't - take 50I.  It maybe that the allegation there is against the Wilderness Society and Huon Valley Environment Centre, and a number of the named or numbered defendants.  If the essence of the tort consists in providing, it might be satisfactory to say to one or more mightn't it?

MS BATROUNEY:  It might.

HIS HONOUR:  Because you could have, I mean if the essence of it is the provision of whatever it says there, "equipment to assist in certain acts", if the allegation is against the first lot of people and the tort consists of allegedly doing something, providing something to one, or more.

MS BATROUNEY:  Or more yes.

HIS HONOUR:  I mean that might be all right mightn't it?

MS BATROUNEY:  With respect that might be the case there but with Paragraph 51 I don't think that gets us across the line or gets the plaintiffs across the line.

HIS HONOUR:  51?

MS BATROUNEY:  51 on p.43.

HIS HONOUR:  It would be different if it was the subject of the sentence.

MS BATROUNEY:  In this case it is.  At 51 it says "On or about March 2003 one or more of the seventh" et cetera, "without lawful authority" et cetera.  So that itself gives the tort.

HIS HONOUR:  That pleading, 51, doesn't - it makes an allegation against somebody without identifying who they are.

MS BATROUNEY:  Who it is.  It could be, in fact, none of the defendants.  It could have been a protester who did the unlawful act without lawful authority.  I think also throughout the statement of claim that I haven't noted where it is.  The device of and/or is also used which has the same - it constitutes - - -



There is also, we say, inadequate particulars given in the amended statement of claim of the combination or agreement that is now alleged, and - - -

HIS HONOUR:  Do you say that - Mr Burnside said he wasn't sure that there was an agreement or combination alleged, what is your position on that.

MS BATROUNEY:  Again, it's difficult to know what is sought to be established by paragraph 526, whether it is a tort, whether it is recognised in Australia and how it is said to involve all the defendants.  We would submit that it is a device that has been utilised by the plaintiff in order to yoke together a number of unrelated tortious acts that will, as I mentioned in opening, result in a 200 witness case which ought not to be troubling this court, it ought to be a number of separate smaller actions heard elsewhere.



But in relation to, for example, the allegation that various defendants acted in concert, an example of that is at p.83.  No, I am sorry - yes, paragraph 129 at p.83, you will see at the second line of paragraph 129 refers to persons as alleged acting in concert with the Wilderness Society, et cetera, and that is not particularised at all as to how it was that it was said that the person or persons alleged acted in concert, we would say.  



Also there are a number - as I mentioned to Your Honour before, there are a number of paragraphs that plead wrongful acts including crimes against 
non-defendants alone, and we would say those paragraphs ought to be struck out as irrelevant and we will hand up a list of those, but for example p.48, paragraph 66.  You will see at paragraph 66 there it says "On 9 April 2003 Paul Steed ... (reads) ... of the excavator".  Needless to say, Mr Paul Steed is not a defendant in this case.

HIS HONOUR:  Is there somewhere suggested he was acting as an agent or something?

MS BATROUNEY:  Not that I can see, with respect, Your Honour.  Sorry, I withdraw that.

HIS HONOUR:  I would be amazed if he wasn't.

MS BATROUNEY:  At the very bottom of 48 over to 49 it said that the "Seventh, fourteenth to the sixteenth defendants encouraged, supported aided and abetted Paul Steed in the commission of these acts".

HIS HONOUR:  This is at paragraph - - -

MS BATROUNEY:  At the particulars to paragraph 66, at the very bottom of p.48 over to the top of 49.

HIS HONOUR:  I see, yes.

MS BATROUNEY:  And again, Your Honour, we would say that that itself would require particulars of the manner in which the defendants were said to have encouraged, supported, aided and abetted.



Another example, and this would be the last one that I would take you to, is at p.54, paragraph 85, where at the very bottom of p.54 there it is said that "On 28 May 2003 at Breakers Creek Load, Emily McNally Smith used a lock on device to purportedly lock herself - - -"

HIS HONOUR:  What does that mean, purportedly lock herself on to a truck? 

MS BATROUNEY:  That's my next point.  "Purportedly lock herself on to a truck that was in the possession of Oakey Logging" et cetera.

HIS HONOUR:  It's a split infinitive.  Yes?

MS BATROUNEY:  I suspect the split infinitive is the least of our problems in this case.  But you will see in the particulars there there isn't any particular that she did that in any way in any involvement with any of the defendants.

HIS HONOUR:  I think it's because the particulars say she wasn't in - she was pretending to be locked on to the - that's what they - she was not in fact locked on to the device or on to the truck.

MS BATROUNEY:  Yes.  That was our next point, that as far as we're aware it's not a tort to pretend to be locked on to something.

HIS HONOUR:  Well, it might be, if it's interfering with the possession of the truck it would be.  If you're standing there with your arms somehow around something and saying "I can't get them off because they're locked" and they're not.

HIS HONOUR:  Anyway, that will be an interesting argument of law at some point.

MS BATROUNEY:  At the time.  But the point in relation to that is that there's a non-defendant that's alleged to have done a purportedly unlawful act and it's not done in relation to anything that the defendant said and again we will hand up a list of other paragraphs in which non-defendants are alleged to have done matters.



Your Honour, if we might move on to the Banks action.  If I could just summarise it.  It's where various defendants are alleged to have interfered with Gunns' business by stating in effect that people ought not to put their money with the Commonwealth Bank because the Commonwealth Bank's a shareholder in Gunns and Gunns (indistinct) forest.  So that's the Banks action.



In the amended statement of claim there is a new link alleged between the Banks action and the Styx action 


and this link is alleged in paragraphs 498 and 499 at p.329, but we would say that there is no pleading to adequately support that link.  The link is itself a particular of the actions that were said to wrongfully and maliciously interfere with the plaintiff's trade and business.  So we would say that neither paragraphs 498 and the particulars thereto or the particulars to paragraphs 499, as I say, establish a link between the Banks action and the Styx action.

HIS HONOUR:  Just explain that to me?  What they're saying there is that the defendants referred to in 499 who are the Wilderness Society, one to five, seven to eleven and seventeen, wrongfully conspired.  Well, there's certainly conspiracy alleged there.

MS BATROUNEY:  Yes.  There is, Your Honour, throughout the statement of claim.  In every action there is a conspiracy alleged.

HIS HONOUR:  An individual conspiracy involving specific people.

MS BATROUNEY:  Yes.  And then there was the overarching conspiracy that Mr Burnside - - -

HIS HONOUR:  Which is no longer there.

MS BATROUNEY:  Maybe not, but yes, in every action there is a conspiracy alleged.  Then the particulars say, "The wrongful and malicious interference relied ... (reads) ... in relation to the Styx action" and then they say, "It was an essential part of the intended ... (reads) ... pursue and promote the Banks action".

HIS HONOUR:  Now, the Banks action is an action of publicity concerning the Commonwealth Bank.

MS BATROUNEY:  Effectively, yes, and other banks, yes.

HIS HONOUR:  And other banks.

MS BATROUNEY:  And other banks.  I think Gunns had a number of - a consortium of banks, Commonwealth, ANZ, NAB I think.  They're listed at p.496 - Paragraph 496, I'm sorry.  Commonwealth, National Australia Bank, ANZ and Perpetual Trustees.

HIS HONOUR:  Yes.

MS BATROUNEY:  But more generally in relation to the Banks action, we say that, of all the overt acts that are alleged in Paragraphs 502 to 517A there is nothing alleged as against my clients.  So it's similar to the complaint that we have in the Japanese - the new Japanese Customers action and the new Triabunna 04 action is that, although we are alleged to have been part of the Banks action none of the overt acts are alleged to have been done by us.  Could I just take Your Honour through that.

HIS HONOUR:  Yes.

MS BATROUNEY:  If you have a look at - I say that there - none of the overt acts that are alleged as between defendants are alleged to have been done by us except for a few minor instances and I'll take you through that.  Starting at Paragraph 502 it's said that, the - "In furtherance and pursuance of the Banks action ... (reads) ... as set out as follows" and just if I could just skip through them.  Paragraph 503 refers to the second defendant.  Over the page, 504 refers to The Wilderness Society and the fourth defendant.  Over the page at 505, refers to The Wilderness Society and the fourth defendant.  
506 refers back to the defendants referred to in Paragraph 499, which includes us, but if you go over the page it them restricts it to The Wilderness Society and the fourth who are said to have actually done something.

HIS HONOUR:  Well, the first - - -

MS BATROUNEY:  It's said - well, it's said that we
organised - - -

HIS HONOUR:  The first allegation in 506 refers to presumably all the defendants referred to in Paragraph 499 - - -

MS BATROUNEY:  Yes.

HIS HONOUR:  "Organised large numbers of protestors to protest and officers of the banks across Australia" and then, The Wilderness Society, the fourth defendant, published the report of those protests.

MS BATROUNEY:  Yes.  So - - -

HIS HONOUR:  The first part presumably incorporates you.

MS BATROUNEY:  If it does there's no particulars of how we are said to have organised a large number of protestors 
et cetera.  This isn't a very long action, I'll just zip through it.  Paragraph 507, again is the similar at p.339.  It says again - refers again to the defendants referred to in Paragraph 499 and then again that we organised protestors et cetera, but then down on about the fifth line of Paragraph 507 it refers to the sixth defendants did this.



So we say, if that is an act alleged against us, there's no particulars of how it is that we were supposed to have been - have organised for protestors to advance resolutions et cetera.  Over at p.508, it refers to The Wilderness Society only.  508, at the bottom of 340, refers only to The Wilderness Society.  Over the page at 341 is simply a reference to the Commonwealth Bank, which again is not a defendant.



Over the page at Paragraph 510 it refers to The Wilderness Society and the fourth.  Similarly at Paragraph 511 refers to The Wilderness Society and the fourth.

HIS HONOUR:  What's the fourth defendant?

MS BATROUNEY:  The fourth is, I think, Leanne Minshell.

HIS HONOUR:  Right.

MS BATROUNEY:  Who is represented by Mr Bornstein.

HIS HONOUR:  Yes.

MS BATROUNEY:  Again, Paragraph 512 is only the fourth.  Over the page at p.343, Paragraph 513 refers only to The Wilderness Society and the fourth.  Paragraph 514 refers to The Wilderness Society and the fourth.  Paragraph 515 does refer to the defendants referred to in Paragraph 499 but it doesn't say how we ensured our propaganda material would be distributed to all shareholders.



Various other particulars, no particulars are provided.  Obviously more are required.  515A does refer to us and then it refers to the series of meetings which suffers from the same problem that Mr Burnside referred to this morning.  You went to a meeting therefore you are cupelled up in to a whole series of actions.

HIS HONOUR:  Promoting resolutions before a general meeting of a public company would be difficult to make tortious, wouldn't it?

MS BATROUNEY:  Yes.

HIS HONOUR:  Unless it was part of a - I suppose if it was part of a conspiracy, but anyway.  Yes, all right - - -

MS BATROUNEY:  Again, we're drawing to the close of the Banks action but at Paragraph 516 it refers to, "The said defendants", we're not sure which defendants there, distributing a range of material, again unparticularised.  


516A refers to the fourth and sixth.  516B refers to the sixth.  516C refers to the Tarkine Action Group on behalf of the sixth.  Paragraph 516D refers to the Tarkine Action Group.  516E refers to the fourth and the sixth.  516F refers to the sixth.  516G refers to the sixth.  516H refers to the eleventh.  516I refers to the sixth.  516J to the sixth.  516(7) (sic) again comes back to the defendants referred to in Paragraph 499, "Organised and participated in various protests" and the particulars we would say are manifestly inadequate.



It refers to protestors on behalf of The Wilderness Society, whoever they are.  Again, it doesn't refer to ourselves.  517A refers again to the Styx action.  We would say that, that makes up the Banks action and we say as you will see that none of the acts that are alleged to have made up the Banks action actually were alleged to have been done by my clients.



We also say that, there - in any event there is no compensable loss that is claimed in relation to the Banks action.  Paragraphs 521 to 523, at p.348, attempt to set out what the damage is that caused the ANZ Bank to review and question their loan facility with the first plaintiff and to apply commercial pressure to the first plaintiff. Then it says, "The response of the ANZ Bank referred to ... (reads) ... trade and business".  523 says, "By reason of the foregoing ... (reads) ... for trouble and inconvenience".



We simply say that these claims are not propensible at law and indeed that aggravated and exemplary damages which are claimed in paragraph 524 cannot be compensated where there's no compensation in the first place - sorry, no actionable claim in the first place.

HIS HONOUR:  What do you say, you say there is no claim that even if the Banks action is made out there wouldn't be any damages.

MS BATROUNEY:  Yes.

HIS HONOUR:  Why?

MS BATROUNEY:  Because the damage said to have been suffered is damage that we would say is not compensable at law.

HIS HONOUR:  But isn't the allegation of an interference with contractual relations?  Isn't that what the Banks action is about?

MS BATROUNEY:  But there was no interference.

HIS HONOUR:  But they have alleged there was though, they say that the ANZ Bank reviewed and questioned its loan facility.

MS BATROUNEY:  Yes, but it didn't withdraw it.

HIS HONOUR:  It didn't withdraw it.  You say it would have had to have withdrawn it before there could be - - -

MS BATROUNEY:  Yes.

HIS HONOUR:  That's a question that wouldn't trouble the statement of claim.  I mean you wouldn't strike it out on that basis, it's an argument that would have to be had at some later time.

MS BATROUNEY:  The statement of claim does not actually allege that any harm - - -

HIS HONOUR:  Wouldn't it be harmful if the bank said we are thinking of withdrawing this and that and the response from Gunns had to be well, we've got to spend a lot of money now shoring up our position with the bank?  I mean if that happened why wouldn't that be going?  Or arguably anyway.  At this point we don't have to argue it but it would be arguably damage wouldn't it?

MS BATROUNEY:  Arguably, yes.

HIS HONOUR:  So I think - if you had to get accountants to write glossy brochures and send them off to the bank that could arguably constitute damage.  But in any event it wouldn't be a strike out point.  At worst it would be something that would be argued at some later time.

MS BATROUNEY:  My learned junior is saying that the bank did not threaten to withdraw the facility so the - - -

HIS HONOUR:  To review and question.  Mr Watson's book might be handy.  Review and question, I don't know what that means, but anyway I see your point, I can see what you're saying.  Yes.

MS BATROUNEY:  The only other point that I would make is at paragraph 10H at p.8.

HIS HONOUR:  Ten?

MS BATROUNEY:  10H at p.8, again along the lines of it's difficult to know whether or not our clients are in fact alleged to have done anything, and if it is, what they're alleged to have done.  You will see in paragraph H it refers to various meetings, and at the fourth last line of paragraph H it says "The fifth, seventh, eight, tenth and eleventh defendants also participated in one or more of these meetings", and then it says "At one or more of these meetings ... (reads) ... in paragraph 10G".  Now the campaigns referred to in paragraph 10G were not alleged to have been conducted by the same persons who are referred to in paragraph 10H, and so one is left wondering whether or not for example it is alleged that the seventh defendant at this meeting that was held, whether or not the seventh defendant is alleged to have planned, organised and coordinated the campaigns carried out by others, or whether the seventh defendant is - in what way the seventh defendant is alleged to have been hoicked into paragraph 10G.



Your Honour, it's just inelegance of expression that infects throughout the statement of claim where it's difficult for defendants to know whether or not they're indeed included in one allegation or not.  And my final submission - again it's by way of example - is to the incomprehensible nature of some of the pleadings, and if I could illustrate that by reference to paragraph 10T which is at p.15.  Paragraph 10T says "As a consequence of the support ... (reads) ... paragraphs 334 to 349".  It comes back to what Mr Burnside was saying this morning is that it requires a labyrinthine approach to attempt to discern what is meant.

HIS HONOUR:  One defendant has requisitioned a jury.  My associate told me that this morning.  I don't know who it is but somebody has.

MS BATROUNEY:  I think it was one of ours.

HIS HONOUR:  One of your defendants?

MS BATROUNEY:  I think so, the ninth, yes.  

HIS HONOUR:  Yes.

MS BATROUNEY:  It will be interesting to attempt to establish these matters to the satisfaction of a jury.

HIS HONOUR:  It will be the trial judge having to instruct the jury would be - - -

MS BATROUNEY:  If Your Honour pleases my learned junior would like to address a number of additional matters and I will step aside to allow him to do that.

HIS HONOUR:  Yes, Mr Gronow.

MR GRONOW:  Your Honour, I will be very brief.  I just wish to add some supplementary matters to the matters addressed by my learned leader arising particularly out of the amended statement of claim which was served on Friday, and I should say that I am instructed that my instructing solicitors received ours at approximately 1 p.m. on Friday.

HIS HONOUR:  Yes.

MR GRONOW:  I think we got the summons and the affidavit after 5 p.m. but we received the statement of claim at 1 p.m..  



Your Honour, firstly, as far as I could see in the initial statement of claim there was no mention of the phrase "overt acts".  Now as I understand it from the plaintiff's submissions and the use of the phrase overt acts on a number of occasions in the amended statement of claim, and we will give you a written list, I don't intend to read out all the paragraphs where I found it now.

HIS HONOUR:  I think I've seen it a number of times.

MR GRONOW:  Yes, I accept that as a matter of law as indeed Mr Justice Isaacs did in the Colvin case referred to by the plaintiffs, one can infer a conspiracy from overt acts, so a plaintiff can come along and say, "We don't know what these defendants agreed, but here are the following overt acts which draw irresistibly to the inference that these defendants agreed and conspired among themselves to harm us".  



But in my respectful submission the overt acts pleaded in this case could not possibly lead to such an inference.  They are too disparate and there is no connectivity, if I can use a made up word.  The 


plaintiffs have used the word auspiced so I feel that I could use the word connectivity, between the overt acts pleaded and any conceivable kind of conspiracy.  



In my submission it's not enough if there may have been a connection or there may not have.  To justify the kind of inference which Mr Justice Isaacs speaks about requires the acts themselves by their nature to draw you to that inference, or to lead one to that inference.  In my submission here there is no reason at all why all the disparate acts alleged necessarily imply a conspiracy or not.  In that case, it is incumbent upon the plaintiffs to plead and particularise the combinations alleged and as Mr Burnside and my learned leader have said, they have not done so, and it is certainly not good enough when alleging a conspiracy to say there was a meeting at which various people attended including you, and therefore, you are responsible for anything which any of those people or anyone influenced by them later did.



I don't say that as an exaggeration.  That is in my submission more or less what the conspiracy pleadings say.

HIS HONOUR:  The overt acts would only have to lead to an inference that was more probable than not.

MR GRONOW:  Yes, Your Honour.

HIS HONOUR:  No more than that.

MR GRONOW:  Yes, Your Honour.  That's correct.

HIS HONOUR:  It's not a criminal case.

MR GRONOW:  It's not a criminal case no, but I accept that - but they would have to lead a jury or the trial judge if there were no jury, to that inference by a logical process on the balance of probabilities.  In my submission here they couldn't, if the finder of fact is left saying well there maybe some connection between these acts or there may not, that's not sufficient.  In my submission as this case is pleaded, even assuming that each of those acts can be proved, it cannot lead to that inference.





Now if that's right then the only way the conspiracy plea can be maintained is by a properly particularised combination and agreement between identified people on identified occasions with who said what, who agreed what.  In my submission the particulars and pleadings we have do the reverse, they sort of say that you went to this meeting so therefore you're somehow responsible.



That's the conspiracy point Your Honour.  Now next with respect to agency, my learned leader has already addressed you about the inadequacy of the agency particulars.  In my submission, in this kind of case as my learned leader said, this is an unusual case in that certainly for some defendants the agency is at the heart of the matter, particularly for our client, the seventeenth defendant, Huon Valley Environment Centre, which is an incorporated body also for the sixth defendant although I act for them and they've chosen not to be here.



Those bodies can only do things through other people, like any other company or body corporate, they're an abstract legal entity, it doesn't actually exist, you can't touch it.  It has to do things through a human being.  Now if those bodies are to do things through human beings and be sued for conspiracy and wrongful interference with a contract and all the other miscellaneous torts that they are alleged to have done, the agency must be alleged and properly particularised.  



In my submission the particulars that have been provided actually take the matter backwards.  Rather than clarify what was previously unclear, they add a further level of unclarity and complexity and my learned leader has given you some examples.  So the Huon Valley Environment Centre is alleged to have done something by an agency, you say well who was the agent and what was the agent's authority.  You look to the particulars and it gets worse rather than better.



My last point Your Honour is based on Rule 13.10, that's the particulars rule.  

HIS HONOUR:  Yes.

MR GRONOW:  That puts a positive obligation on a party who puts forward a pleading.  It says, "Every pleading shall contain the necessary particulars of any fact or matter pleaded".  Now I accept that ordinarily a judge who was being asked to strike out a statement of claim might be able to say well that's deficient but it can be fixed by particulars.  

HIS HONOUR:  Yes.

MR GRONOW:  In this case the plaintiffs have been asked for particulars, they have had a lengthy amount of time, much longer than we wanted them to have to provide the particulars, and to the extent they have been provided, the particulars make matters worse rather than better.  Now in my submission this is a case where you are entitled to say to the plaintiffs, well you've had the chance to particularise and you haven't done it, therefore you cannot particularise it.  If an allegation of these nature of conspiracy or agency or a state of mind cannot be particularised, then the court is entitled to strike it out and in my submission should do so.



It is not fair to defendants to have these sorts of things alleged against them to be told when they ask for particulars either well we've already given you enough particulars, or to be given some completely incomprehensible particulars such as the one my learned leader and Mr Burnside referred you to, or to be told that the particulars might be provided in due course.



In my submission in this case the defendants are entitled to know what they are supposed to have done and what the case is that they are supposed to meet.  And the plaintiffs have had plenty of opportunity to do that and in my submission if they can't do it, it is now the time for the court to strike out their statement of claim and say well you can't abuse the process of the court in that way, if you want to allege these complex causes of action against 20 different defendants, then you've jolly well got to have your act together and be able to tell each one of them what they're supposed to have done.  Thank you Your Honour.

HIS HONOUR:  Thank you Mr Gronow.

MS BATROUNEY:  We might just move if Your Honour pleases.

HIS HONOUR:  Yes very well.

MR GRONOW:  Let Mr Bornstein have the next pole position.

MS BATROUNEY:  Your Honour counsel would be adjourning to reconstitute but we're not.

HIS HONOUR:  Now Mr Bornstein just let me get your - - -

MR BORNSTEIN:  First, third, fourth and fifth Your Honour.

HIS HONOUR:  1, 3, 4, 5 yes.  You've been in the dock all the morning, it's actually the dock, you may not be familiar with the criminal court but that is the dock down there.

MR BORNSTEIN:  I understand that, I'm told I could have actually addressed you from there because that mic is working.  Your Honour I won't waste your time by repeating the submissions already made, I adopt the submissions already made on behalf of the defendants.  They're equally applicable to the causes of action or purported causes of action alleged as against the defendants that I represent.



There is a significant shift in the pleading and I suspect because there may well have been a good deal of cutting and pasting done in relation to this particular amendment which is added to the lack of clarity as to the case sought to be brought against my clients and indeed that's arisen in relation to others.



By way of example Your Honour, my clients were originally not alleged to be involved in the Lucaston action at court.  Now the parties to that action or rather the alleged responsible defendants are those set out in Paragraphs 44, 46 and 47 so they're essentially involving the sixth defendant and then the seventh and various others.



My clients weren't originally alleged to be involved at all in relation to it and yet when one goes to Paragraph 50A and through to Paragraph I think it goes down to about 55, there are numerous references to the fifth defendant which is one of my clients, she's referred to in Paragraph 50A, 50B, 50C, 50D, subparagraph (d) - - -

HIS HONOUR:  Just a minute, just a bit slower so I can see 


these as you're doing it.  Just go back, what was the proposition you were advancing, that 50 - - -

MR BORNSTEIN:  That 50A through to 50I now involves reference to the fifth defendant and in one or two cases to the first defendants which involves all my clients plus one of the Maurice Blackburn clients in relation to the Lucaston action. 

HIS HONOUR:  Right.

MR BORNSTEIN:  Now in Paragraphs 44, 46, 47 which deal with the allegation of interference and conspiracy, they're not alleged to be involved and yet it's unclear we suddenly have a situation whereby alleged in Paragraph 50D they are now alleged to be involved, admittedly only by reference to being regular attendees and participation at various meetings.



Paragraph 50D for example is an extraordinary sort of a proposition for giving rise to liability in the sense that it says between November 2003 and June 2003 there were meetings of (a) the National management committee of the Wilderness Society, (b) the national campaign committee of the Wilderness Society and (c) the Forest Working Group, presumably that's meant to be the Wilderness Society, at which the first to fourth defendants were regular attendees and each attending participated at all or most of those meetings.



Hardly surprising, given the fact that their offices are the Wilderness Society, but they attend their meetings.  It's extraordinary that that be the case, but then we have a situation going on, reference 
sub-paragraph (e) of the fifth defendant being a regular attendee and participating in some meetings.  Then in says in (f), bearing in mind that this is meant to be a campaign which none of my clients are meant to have been involved in, and are not alleged to have been involved in.  It says, that those defendants, which is to say first to fourth, fifth, seventh, eight, tenth, eleventh, organised and coordinated the blockade and the various things going on.  



The interference with work, the Paragraphs 51, 53 to 62 et cetera, that's the Lucaston action.  My clients are not meant to be involved, and yet it's reappeared or it's somehow alleged here no relief is sought, but it’s difficult to say how that's meant to occur.  In (g) you have those defendants encouraged and supported the fifth defendant amongst others to organise or participate in the acts.  The fifth defendant isn't alleged to have done any of those acts in relation to Lucaston.  This sort of problem appears throughout the pleading.  Also of significance, and I think Mr Burnside took you to it, but it's very important in terms of the plaintiff's pleading, the new Paragraphs 99A through to about 99R I think it goes.  Yes it is.  Those paragraphs have been included and they are constantly referred to as being one of the acts, and I suspect the reason for that Your Honour is that in each of the allegations of conspiracy for the sub-causes of action that we have, it's alleged that the conspiracy is to be inferred from the overt acts as my learned friend Mr Gronow indicated to you.  



As Your Honour may have noted in the outline which I provided, in many cases there's no allegation of any overt act against various of my clients in relation to the different sub-conspiracies.  In the case of the third defendant in particular, there's no allegation of any overt act committed on - either in furtherance of any conspiracy save the wholly unparticularised allegation of vilification/defamation in relation to the Banksia Awards action about which I will address you separately.  Simply nothing at all.  



It's now said that there's sufficient particularity, or it's not sufficient particularity, it's some allegation of an overt act as against for example, the third defendant, by reference to what's alleged in the different matters, but all that could be is by reference by Paragraphs 99A to 99R.  What do those paragraphs say.  It says the Wilderness Society set up of various different sub-groups, a Melbourne Tarkine action group and did all these various things.  It says that the various defendants including the third defendant, attended meetings.  That's not sufficient to constitute an overt act.  It appears to say that the third defendant is liable by his very status as Chief Executive of the Wilderness Society.  This appears to be putting that somehow because he's the Chief Executive of the Wilderness Society that his very title and status constitutes encouragement and support and thereby he's liable for the acts that anybody else may have done, whether or not he's had anything to do with it.



In no case have any particulars been provided of any of the meetings as alleged and my learned friend's indicated before in what anybody has said or done or whatever.  But all that is alleged against the third defendant anywhere in relation to the different protest activities of the Banksia Awards action, is simply that he was the Chief Executive of the Wilderness Society and that he went to a number of meetings.  That's all there is.  



The same criticism applies in a number of others of the sub-actions as to different people concerned.  In relation for example to the Triabunna 2004 action it's alleged that the first defendant was in some way responsible for that.  But again there's no overt act alleged as against the first defendant, save for the reference back to Paragraphs 99A to 99R.  He may be a senior officer of the Wilderness Society, and yes he's been to some meetings.  So what.  It doesn't go anywhere.  He hasn't done anything in furtherance of the conspiracy alleged.  So one can't draw anything from the overt act.  I might add that the Lucaston action isn't the only action where my clients who are not previously referred to, somewhere get a new Guernsey involved.  The Triabunna 2003 action for example.  None of my clients were referred to originally, the relevant paragraphs being Paragraphs 240, 242, 243.  Yet they come back in via 
the - - -

HIS HONOUR:  This is in the old pleading?

MR BORNSTEIN:  In the previous pleading yes.  Indeed, in terms of what is meant to have been done, the parties sought to be liable at least for which the damages claim is put, they're still not involved except that they are alleged back to be involved by reason of these particulars and the agency issues and the other matters which are raised.  There's a repetition of Paragraph 166 in relation to a number of these sub-conspiracies.  The major exception to that being with the Burnie Wood Chip Pile which seems to have its own separate set of particulars of agency of parties acting for the Wilderness Society.  Otherwise the paragraphs are in effect identical.  We're talking about the different people doing different things.  Whether or not they were each of the individuals concerned, amongst the first to fifth.  I'll include the second because the second is often included with the other four for whom I act, but not always.  



In many cases only one of them, perhaps two, are alleged to have actually been involved, and yet all of them are said to have done things as part of the agency and the reason why the Wilderness Society itself is liable, because it says the acts done by the first to fifth, when in fact in some cases there's no acts alleged to have been done by first to fifth.  In some cases only one.  Another example here, where there is say for example, one, is the Japanese Customers' action and indeed the Bank's action.  Save for the incorporation by reference to the Styx action and some other actions again involving matters were my clients weren't involved, such as Triabunna 2003, in fact the only one of the defendants who appears to have done anything other than the Wilderness Society, is the fourth defendant, for whom I do act.

HIS HONOUR:  That's Ms Vinchell?

MR BORNSTEIN:  Ms Vinchell, yes.  Indeed, it's not been particularised as to how it is said that she was acting on her own behalf as opposed to acting solely as an officer of the Wilderness Society itself.

HIS HONOUR:  But you wouldn't - but Lister v. Romfordi still applies.  

MR BORNSTEIN:  I'm sorry.

HIS HONOUR:  Lister v. Romfordi still applies.  The fact that you're acting as an agent of somebody else doesn't remove liability from you from a tort.

MR BORNSTEIN:  No of course it doesn't.  The question is whether there is conspiracy though.  You can't conspire with your employer if you are the actor - if you see what I mean Your Honour.  

HIS HONOUR:  Yes.

MR BORNSTEIN:  If you are the - - -

HIS HONOUR:  If you're the voice of the employer?

MR BORNSTEIN:  If you're the voice of the employer in relation to something, you can't be conspiring with your employer because you are your employer in that particular context.  

HIS HONOUR:  You might be, you might be.  You might not always be, yes.

MR BORNSTEIN:  You might or might not in relation to it.  That would really depend upon your position within it and your responsibilities and all the rest of it.  I'm not - I didn't raise that as an issue in my outline of submissions because it is conceivable that that could be dealt with and there could be a conspiracy in that regard.  



As I indicated, there are numerous situations and I indicated them in my outline and that really hasn't changed, as to where there's no actual overt act alleged as against one or more of my clients.  In relation to the first defendant, the only overt act alleged in relation to him is he is said to have given instructions to some protesters in connection with the Styx action and if one looks at the pleading Your Honour will see - - -

HIS HONOUR:  This is the - which defendant?

MR BORNSTEIN:  The first.  

HIS HONOUR:  The first defendant, yes.

MR BORNSTEIN:  The first defendant.  The third defendant, no over acts at all, with the exception of the Banksia Awards action which I'll deal with separately Your Honour.  Save for that the first defendant, the third defendant no overt act.  First defendant, only overt act is unparticularised allegation in connection with the Styx action that he gave instructions to protesters.



The time in which he is meant to have given instructions to protestors is in fact prior to the time when it is alleged that the relevant Minister closed the area to the public so what it appears that it's alleged that he has done is to have given instructions, 
un-particularised despite request to protestors the time when presumably it was lawful for those protestors to be on the public land because it was public land we were talking about, it hadn't been closed, it was closed later that day or after that particular period.  That's all there is in relation to him.   The only overt act in relation to all of the different alleged sub conspiracies, the fourth defendant there are overt acts in connection with her alleged in relation to the - a Japanese Customer's Act, alleged in relation to the Bank's Action but otherwise very little is alleged as against her.

HIS HONOUR:  The allegation against her relate to publishing on the web or something aren't they.

MR BORNSTEIN:  Yes, Jars in essence that her allegations - she was alleged in fact most of the allegations made which were meant to have been done by all the defendants alleged to be liable for the Japanese Customer's Action in fact - or the Bank's Action are in fact done by her, or almost all of them are.  The publication the organisation of shareholders and the like. 



If I can address you separately Your Honour on the Banksia Awards Action.  This Action in my submission Your Honour is entirely hopeless and ought to be struck out in its entirety.  The Action is in reality an action for defamation although it's also claimed to be inducing breach of contract it is dependent upon a term existing in the so called Banksia Awards Agreement now what that may be, it's said to be constituted by some kit - - -

HIS HONOUR:  What paragraph are we going to?

MR BORNSTEIN:  If I go to Banksia Awards Action plead, it begins at paragraph 391, it goes through to 427 - 391 is at p.259.  I'm not familiar with the form of the Award Agreement, the Award Agreement refers to an Awards Entry Kit.  I don't know if any money was paid but presumably a contract could be formed under acceptance by conduct under Carlill v. Carbolic Smoke Ball Company.  One assumes but what is alleged in paragraph 394 is that it was a term of the Banksia Award Agreement that the judges of the Banksia Award would determine whether or not to grant that Award to the first plaintiff only on material submitted by the first plaintiff, which is Gunns, to support its application for the Award.  Then it said in the alternative - - -

HIS HONOUR:  If you look at this again, this is a -  yes go on.

MR BORNSTEIN:  Then it's pleaded in the alternative to paragraph 394, is implied to is that there would be an 


opportunity to view and respond to any material and the like et cetera and that there would be - paragraph 396, that in determining whether or not the Grant an Award would not take into account material submitted by persons who are not applicants for an Award and it would say the terms to be implied to give business efficacy to contract.



In my submission that's simply an untenable pleading.  If such a term exists that it could be decided only on material submitted by an applicant, such a term would have to be expressed.  Particulars have been asked for the term, not provided, you couldn't possibly in my submission have a term implied where one is dealing with an Award for something that would be judged only on whatever the material the applicants for the Award submitted.



It would give rise to an absurd conclusion that somebody could simply tell an enormous pile of lies and the judges would be - in their application and would be obliged to decide based upon those lies.  

HIS HONOUR:  But that couldn't be determined on a pleading summons.  I mean, that's a trial point, isn't it?

MR BORNSTEIN:  Well, in my submission, no, Your Honour.  Because where they're speaking of - they're pleading an implied term, now there has to be something pleaded which gives - permits the allegation to say - there's has to be some fact pleaded which gives rise to an implication.  One can't simply plead that a term is implied without giving the basis upon which the implication is to be drawn.

HIS HONOUR:  They've said that it's to be implied to give business efficacy to the contract.  Well, that can be argued about.

MR BORNSTEIN:  Well, in my submission that can't be the case, Your Honour, in this particular case.

HIS HONOUR:  Why?

MR BORNSTEIN:  Given the nature of the contract, it's for an award.

HIS HONOUR:  But we don't know what the nature of the - the Banksia Award agreement consists of an awards entry kit.  I mean, this is a trial point, isn't it?  I mean, I don't know what the Banksia Awards entry kit contains.  It might have all sorts of things - - -

MR BORNSTEIN:  It's indicated what it is in Paragraph 391, Your Honour, what sort of competition it is.  "In 2004 the Banksia Environment Foundation ... (reads) ... to a sustainable future".  So the nature of what it is, is explained in the pleading itself.

HIS HONOUR:  Yes.

MR BORNSTEIN:  Now, in my submission, you need to have something pleaded as a fact which would enable the pleading of - to be made that the term can be implied in order to give business efficacy.

HIS HONOUR:  But you'd have to know what the entry kit contained.  You couldn't decide that without that, could you?  I mean, how can you - "So far as it was in writing, it consisted of the Banksia 2004 awards entry kit".  It might arise by implication from the fact that something in the kit points you in that direction.  I mean - - -

MR BORNSTEIN:  In my submission - - -

HIS HONOUR:  You might be quite right, but not at this point, surely.

MR BORNSTEIN:  Well, in my submission, yes at this point, but in any event, Your Honour won't need to decide that because the action is bad for another reason.

HIS HONOUR:  Yes.

MR BORNSTEIN:  The action in fact speaks of many different things in relation to it in terms of what everybody's meant to have done, but at the end of the day is, they don't indicate - provide any particulars of what the defendants are alleged to have done wrong and it's an area where they're required to have done so by the rules.

HIS HONOUR:  Yes.

MR BORNSTEIN:  What is alleged is, for example, Paragraph 402, it pleads for example, "In or about April to May 2004 The Wilderness Society ... (reads) ... breach the Banksia Award agreement" and then they say, "The persuasion, inducement and" - - -

HIS HONOUR:  This is 400 and?

MR BORNSTEIN:  It's 402 at p.265.

HIS HONOUR:  Yes.

MR BORNSTEIN:  Paragraph 401 at p.264 speaks of the "Wrongfully and maliciously interfering with the performance of the Banksia Award agreement" et cetera and they refer to the acts contained in Paragraphs 403 and 405 to 410.  Now, 403 is the allegation of conspiracy, again suffering from the usual problems and I won't take Your Honour back to that, we're talking about it being done from the overt acts.



Then we go to what's meant to have been done and Paragraph 405 is where it begins.  Paragraph 405, "In or about April to May 2004 ... (reads) ... vilification campaign" et cetera.  Now, what - again, this is an unparticularised allegation of combination conspiracy and the like.  The actual act though is in 406 and this is critical.



What it says is, "In or about late April 2004 The Wilderness Society ... (reads) ... provided following discovery".  In effect, this is an action for defamation.  Now, the rules are quite clear, in an action for defamation - for libel and bearing in mind Paragraph 406 speaks of sending materials, so we're speaking of something in permanent form, so we're talking libel not slander.  It's an integral part of any claim for defamation the relevant publication be identified.  The first plaintiff simply hasn't done so.  



Order 13 Rule 10 sub-rule 5 expressly states that, "In any claim for libel the endorsement of claim on the writ or statement of claim must identify the publication complained of".  Now, that's even a general endorsement in the case of libel, it must identify the publication.  We're not speaking of a statement of claim, even a general endorsement must identify it.  Now, what's alleged here is libel, pure and simple, but it's unidentified.



What do they say?  "You defamed us".  "How?"  We've asked, "No, we're not telling you that.  We'll have discovery and subpoenas and the like".  They're made an allegation of libel, vilification without being able to identify anything which says that occurred. In connection with, for example the Burnie woodchip pile, they actually specify the statements as they did allege to, rightly or wrongly, Mr Burnside's clients say wrongly of course, that there was nothing in it in what they said.



Here they don't even identify what is meant to have been said.  It's the essence of any claim for defamation that you identify what was said and you're complaining of.  An allegation of defamation simplicita is an allegation of illegal conclusion and not of fact.  You defame me, well that's a legal conclusion, you said something, it's defamatory or it isn't, but that's a matter for the court to determine and one can't defend oneself against an allegation of defamation where one isn't told what the publication is.



If for no other reason, that claim is bad having not been particularised and apparently being unable to be particularised.  It's not to the point to the - for the plaintiff to say as they indicate in their outline, that it's evidence that such communications were made by the response of the foundation because if one looks at what the foundation says, in Paragraph 411 for example, and this is the only communication, that - "In response to the acts alleged ... (reads) ... judging has been completed".  



Now, that doesn't indicate anything that came from my clients or indeed from anybody else.  They've got information but it doesn't indicate any publication on the part of my clients, for that matter even on behalf of The Wilderness Society, but I don't act for them, or indeed anybody else at the instance or encouragement or whatever it may be of my client, there's nothing in the statement of claim.  Not saying, "Well, Ms Minshell has told us X" in which case there might be some basis or, "Mr Maher has told us X and you know, we're not too happy about that", they'd have some basis although presumably 


they should have sought third party discovery but they would have some idea, they had been told X, they'd have a basis for that publication whatever it was.



They haven't done that and there's nothing in this letter which indicates that anything has been given to them by my clients or on their behalf or indeed on behalf of anybody else.  Somebody sent them something and that's that.  So in my submission that particular cause of action should be dismissed entirely.



Now the general deficiencies of other parts of the claim and the general nature of the confusion arising in relation to them I think has adequately been made out or submissions have been made quite adequately in relation to them by other counsel.  We have the Japanese Customers action where it's not actually established in either case, or the Banks action, it's not established that any damage at all flowed.



As I've indicated in my outline Your Honour there are various things, statements made in the pleading where it's alleged that a demand is made but when one looks at the document which is quoted, it's not a demand at all.  It's a request.  There are also numerous paragraphs in relation to the Japanese Customers action which don't seem to relate to anything at all.  You have statements made by the Premier of Tasmania, well where does that goes one has to ask.



The fact that Mr Bacon made statements supporting Gunns in parliament or he made statements to someone else, what turns on that.  Your Honour also raised the issue as to whether anything can turn on seeking to pass resolutions that are meeting of members of the bank.  Shareholders are entitled to pass almost any resolution they like, it's a fundamental right given by the Corporations Act to shareholders so that if at least they can get the numbers up, enough people signing, they can actually force the boards of companies to put resolutions up and they can have their concerns voiced.



Once in a blue moon where a board of a public company isn't controlled by a small minority number of shareholders, occasionally shareholders have been known to even get a director on the board not wanted by the existing board, it doesn't happen very often but it is a right which shareholders have.  In my submission nothing can be made of that.



There's also the inadequacy of the particulars of the so called pressure applied in relation to the ANZ Bank.  It said that it requires discovery.  The pressure presumably was applied on the plaintiff, on Gunns.  How can they not say, be able to say, what pressure was applied to them by the ANZ Bank or for that matter by the Commonwealth, if indeed any form of pressure were applied to them.  Surely they can say that, it's not adequate for them to say that we have to have discovery for return of subpoenas in order for them to say what commercial pressure was applied to them in relation to the particular pleading.



I'm also very concerned about the lack of particularity or the lack of particulars being provided in the allegation that the fourth defendant it is supposed to have sought to have the ANZ Bank withdraw its facilities.  We sought particulars of that, they haven't been provided, it's a very serious allegation, on my instruction that was untrue but of course that's not an issue for Your Honour at the moment.  



No particulars have been provided, if no particulars are provided it ought to be struck out, it's a serious allegation that's been made and my client shouldn't have to respond to it in the absence of particulars, particularly in the absence of particulars of the so called pressure which was applied.



We have a situation where it's said that the fourth defendant, on behalf of all the others of course in these circumstances, has sought to have the ANZ Bank withdraw its very substantial facilities to Gunns.  Gunns has said as a result of all of that the ANZ Bank applied commercial pressure to them.  Now we sought particulars of my client's seeking to have the facility withdrawn, told that has to wait till after discovery and subpoenas  and that sort of thing.



We've sought particulars of the pressure applied, we get the same sort of response.  Now that can't be right because Gunns must know what pressure, if any, were applied to it.  It's the recipient of the pressure, it can't not know that, and if it can't provide that, it's not as though again the bank has said to them, "We've been asked by the Wilderness Society cut off your facilities because you're environmental vandals and we've got all sorts of problems coming up on the Internet because of al this publicity and we're getting shareholders' resolutions because we've been told you're a bunch of ratbags, what are you going to do about it", et cetera.  That's not alleged because they haven't provided that sort of material.



They could have said, "Well the bank told us we were going to - this is what we've been told and this is what we believe and Ok your facility is up for renewal in two months time, why should we continue with it".  They haven't said that, they've just said well no we will give it to you later if we give it to you at all.  And we have to give you know discovery.  Well why.  They were the victims of the pressure or the alleged pressure.



If anything occurred they can provide those particulars here and now, they couldn't provide the particulars in my submission you're entitled to conclude it didn't happen and that no such attempt to interfere with the relationship between the ANZ Bank - or improper attempt - to interfere in the relationship between the ANZ Bank as lender and Gunns as borrower occurred, and it should be struck out. 



I don't know that there's anything further I need to take Your Honour to.  I've indicated various matters in my outline, I don't think I need to trouble Your Honour with it any further  Those are the major matters I wanted to take Your Honour to.

HIS HONOUR:  Thank you Mr Bornstein.  Who's next?

MR WALTERS:  I am Your Honour.

HIS HONOUR:  Are you going to come up the front, it would probably be easier.  Now you're for - - -

MR WALTERS:  I'm here for twentieth defendants.

HIS HONOUR:  Just for the twentieth?

MR WALTERS:  Yes Your Honour.  Like broad, conspiracy should not be pleaded lightly, that proposition is derived from a number of cases and we've set them out in our outline.

HIS HONOUR:  Yes.

MR WALTERS:  The same goes for allegations of crime other than conspiracy.  In this statement of claim and I'm referring to the proposed amended statement of claim, the pleading is embarrassing because the twentieth defendant is not able to determine clearly what it is that's put against it and therefore how to respond.

HIS HONOUR:  I take it it's an incorporated (indistinct).

MR WALTERS:  It's incorporated in Victoria.

HIS HONOUR:  In Victoria?

MR WALTERS:  Yes.  The pleading is scandalous because there are allegations of crimes which do not appear to be relevant to any claim for relief.  The pleading also contains numerous instances of conclusionary pleading where the material facts which should form the foundation for the conclusion, are simply not pleaded.  Moreover there are 118 instances that we could find on a computer search of the plaintiff's saying that they will provide further particulars following discovery and interrogation.  



We are confronted with a statement of claim cast in the broadest possible terms.  This statement of claim has cast an even wider net than the earlier one and what's said is we will use the court's processes of a discovery and interrogation to see if we can find some particulars to support these broad allegations.



That is classically use of an - foreshadowing of the use of fishing discovery and interrogation in order to see whether they can find some support for these broad allegations.  Indeed, Mr Irving at the hearing on 
8 April said that he expected the process of interrogation to be, I think the word was "extensive".



We're entitled to have before we even have to answer interrogatories or discovery, a claim pleaded against us that's clear, the facts are identified and in particular, the material facts which give rise to the conclusions set out.  I wonder if I could take Your Honour next to a case, the decision of the English Court of Appeal in Davie v. Garrett, which deals with pleading - - -

HIS HONOUR:  Have I got this in the material?

MR WALTERS:  No, you haven't, and I wonder if I could hand up a copy and give a copy to our friends.  This was a case with a lengthy statement of claim, it is in fact set out and it involved a series of transactions and it was said that liability depended upon the whole sequence of transactions and at p.483 of the decision the judgment of the Court of Appeal begins and the first justice giving judgment is Lord Justice James and he upheld the appeal which led to the striking out of the statement of claim.



Seven lines down from the start of the judgment, "Now nothing is more embarrassing to a defendant than a number of statements ... (reads) ... is the case which he has to meet" and His Honour then sets out some of the statements and a statement of how - became bankrupt in Russia and a balance sheet, "Why was this inserted?  It is said that it's put in for the ... (reads) ... conclusions can drawn" and His Lordship says, "The defendant finding the statement ... (reads) ... hope of making something out of it" and His Honour goes on throughout the judgment making reference to it and concludes at p.486, His Lordship says three lines down, "I therefore always set my face ... (reads) ... oppressive pleadings before the Chancery".



The other two justices of the appeal, in the Court of Appeal, the two Lords Justice of the Court of Appeal agreed and gave their reasons.  Now, Your Honour, those statements could've been said about this pleading in our submission.  We want to take Your Honour to some specific examples and I'm conscious that Your Honour has already been taken to a number of matters and of course 
Mr Burnside has said a number of things which because his client is said to have acted for our client, naturally have effect in respect of our client, we don't propose to repeat those matters.

HIS HONOUR:  Yes.

MR WALTERS:  But let us take some examples if we may just dealing with the pleading of conspiracy and I wonder if I can take Your Honour to p.32 and Paragraph 47.  This is an allegation of conspiracy in terms it's an allegation against The Wilderness Society, Huon Valley Environment Centre, the seventh to eleventh, fourteenth and sixteenth defendants.

HIS HONOUR:  Huon Valley Environment Centre is a defendant itself, isn't it?

MR WALTERS:  Yes, it is.

HIS HONOUR:  Yes.

MR WALTERS:  So in terms it doesn't include the twentieth defendant, my client.  So at the moment we have an allegation of conspiracy and that's in the context of the Lucaston action and it's particularised over the next couple of pages.  But then if I can take Your Honour to p.61, we have in Paragraph 99C some further allegations.



Now, it says, "After the formation of ... (reads) ... alleged in Paragraph 100, 111, 113, 114" and that's Lucaston and Your Honour will see "B" is Hampshire, C is Triabunna 2004, D is the Styx and then they encourage certain other things.  So 99C has - at the moment it's possibly convenient just to look at Lucaston. 



We've got an allegation of conspiracy involving certain parties, then we have an allegation that these people plan, organise and coordinate Lucaston.  Then we go to 99D, which starts on p.63, and it says, "Between October 2003 until at least March ... (reads) ... certain persons occasionally attended" and at the top of p.64, "
As did representatives" unnamed, "of the twentieth defendant".



What did they do at that meeting?  C, "Those defendants and persons referred to in Paragraphs A and B planned, organised and coordinated", all conclusionary verbs, Your Honour.  What they said to each other, what they actually did, what they decided, not set out, just "Planned, organised and coordinated the blockade, trespasses ... (reads) ... and 144 Lucaston".  So this is another way.  These aren't pleaded in the alternative, Your Honour, these are pleaded as just additional allegations.

HIS HONOUR:  Do you take this to be an allegation of conspiracy against your client, or is it simply a - is your client an indicted co-conspirator in respect of this part of the case?

MR WALTERS:  We make the complaint that it's embarrassing because we're not able to tell.

HIS HONOUR:  Yes.

MR WALTERS:  Here we are named.  If we are part of it, it's not clear enough and it should be.  If we're not, it's scandalous, because it's an allegation of criminal 


activity by my client, or by representatives of my client, whoever they are, which should not be there unless it's going to be made good.  And we're left asking, Your Honour, "Well, what did we do?  What is it that we've got to answer at trial?  What are the allegations?".  These are new allegations in the amended statement of claim.  Having received the benefit of requests for particulars and we get this kind of generalised, broadening of the net without any specifics.  



Rule 13.09 of the Rules of the Supreme Court provides that, "A party may, at any pleading make inconsistent allegations of fact if the pleading makes it clear that the allegations are pleaded in the alternative".



Well that's just not done in respect of these Your Honour.  It gets worse because then 99E we've got yet another allegation and this relates to a series of meeting at the home of the eighteenth defendant from
23 to 28 August 2003, at which (a), five lines down, the twentieth defendant was apparently present or organisers from - - -

HIS HONOUR:  Where does 20 come in here?

MR WALTERS:  Sorry, top of p.65 Your Honour has Paragraph (a) and the twentieth defendant is mentioned three lines from the bottom of that sub-paragraph or four lines.  It's one or more representatives - - -

HIS HONOUR:  Yes, yes.

MR WALTERS:  From each of, and the defendant - the twentieth defendant is mentioned there.  We don't know who the representatives are said to be.  Then those defendants planned, organised and coordinated the blockade, trespass and lock-ons referred to in Paragraphs 100, 111, 113, 114.  Lucaston, same pattern all the way down for the rest of it.  So here's another way we're said to have done it.  Not alternatively pleaded.  Then one could go on.  Paragraph 99G at p.66, "Between August 2003 until March 2004 there were meetings, usually held monthly at the offices of the Huon Valley Environment Centre."  Through those meetings and people are named who were there, and in Paragraph (c), "those defendants and persons planned, organised and coordinated the acts alleged in Paragraphs 100 to 117."  Which is Lucaston.  Then Hampshire in (d).  

HIS HONOUR:  I think we'll stop there and take this up tomorrow morning.  Are you the last defendant - - -

MR WALTERS:  I believe there - - -

HIS HONOUR:  Mr Estcourt, yes.

MR ESTCOURT:  (Indistinct).

HIS HONOUR:  Yes.

MR BROWNE:  Yes Number 5 Your Honour.  Mr Browne, you'll be.

HIS HONOUR:  All right so there's two more and the Mr Howells, so that's good.  We'll adjourn until 10.30 tomorrow morning.

ADJOURNED UNTIL TUESDAY 5 JULY 2005
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